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Consumer Law Review

Department of Business Enterprise and Regulatory Reform
1 Victoria Street

London

SW1H OET

31 July 2008

Dear Ms Goyder,
Consumer Law Review: Call for Evidence

The FLA (Finance & Leasing Association) welcomes the opportunity to
respond to the Department for Business Enterprise and Regulatory Reform
(BERR)’'s Consumer Law Review: Call for Evidence.

The FLA is the leading trade association for the asset, consumer and motor
finance sectors in the UK. In 2007, FLA members did £93 billion of new
business. £28 billion was provided to the business sector and UK public
services, representing almost 30% of all fixed capital investment in the

UK. The remaining £65 billion was provided to the consumer

sector, representing almost 30% of all unsecured lending in the UK in

2007. Within that total, FLA members provided £18.9 billion of motor finance
and financed more than 50% of all new car registrations.

FLA members operate within a framework of complex, costly and overlapping
regulation and we therefore have a fundamental interest in this Review. The
consumer credit industry is affected by legislative proposals arising from a
broad range of Government departments including BERR, the Financial
Services Authority, the Office of Fair Trading, Ministry of Justice, Insolvency
Service, the Treasury, the Information Commissioners’ Office and the Civil
Justice Council. While this provides a comprehensive regulation and
consumer protection, we would welcome a simplification of this framework
which recognized the Government’s view that “as markets change, rules can
become outdated”.

We have provided an outline of the consumer protection initiatives which
impose unnecessary costs and restrictions upon the industry. The FLA agrees
with the Government'’s stance that regulation should facilitate innovation and
reduce the regulatory burden, while still ensuring protections where they are
needed.
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Our response to the specific questions relevant to the credit industry is set out
in the Annex to this letter. Some of the key proposals in our response are:
The Consumer Credit Act 2006 should be reviewed and an assessment
should be made about the continued suitability of some of the
provisions of the Act;
The consumer credit regime should be rationalised to reduce the length
of legislation and its complexity;
Any consumer redress model should take into account the current
difficulties with the Financial Ombudsman Service;
The information required to be provided to consumers at the point of
sale should be reduced by better signposting; and
Detailed regulation produced by the Office of Fair Trading should be
given the status of guidance only, rather than an extension of the law.

Please contact me if you have any questions about this response.
Yours sincerely
Elizabeth Denyer

Senior Policy Adviser

Elizabeth.Denyer@fla.org.uk
Tel: 020 7420 9612
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ANNEX

General comments

. To date, much consumer law appears to have arisen from an objective
to remove risk from all consumer purchasing decisions, while
controlling both prices and markets with prescriptive regulation. We
support the work which BERR is undertaking looking at whether the
consumer law regime could work more effectively and efficiently. As a
general rule, we agree with a framework which provides less
prescription but still has legal certainty.

In considering what level of regulation is relevant in each market, it is
important to appreciate that some events cannot be controlled by
regulation. For example, the main cause of over indebtedness tends to
be an unforeseen life event such as bereavement or divorce. In
addition, it is inappropriate to prescribe regulation for an entire industry,
based on the actions of a few rogue traders who actively seek not to
comply with the law. Similarly, any regulation which enables consumers
to avoid legitimate debts due to technicalities should be avoided.

. The costs incurred by business in complying with regulation are
generally reflected in the prices charged to consumers. Therefore,
reducing unnecessary regulatory burdens is in the interest of both
business and consumers.

. There should be certainty regarding the definition of “consumer”. This
should be a concept at the heart of the Review and it is not clear from
the consultation paper is this has been decided upon. There should be
one definition across the UK (and Europe) which excludes all business
from the scope of consumer protection legislation, regardless of size.

. The Review should cross-refer to the EU’s review of the Consumer

Acquis and clarification provided on how the two projects interact.

How will the Review interact with other government departments
currently working on consumer-related issues? Whilst this response
highlights some of the key themes that the FLA has been working on, it
Is not a comprehensive list of all the industry’s concerns. We are
lobbying a number of Government departments and this work should
be taken into consideration as the review process progresses.

Legislative complexity

. The length of the Guidance produced by the Office of Fair Trading
(OFT) on consumer protection law is indicative of the complexity of
regulation in the market. The “quick guide” to competition and
consumer protection laws affecting business (OFT911) is, in itself, 28
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pages long. Guidance given by the OFT on just one set of Regulations,
the Consumer Credit (Advertisement) Regulations 2004 amounts to a
total of 179 pages including: Credit Advertising Guidance (34 pages);
Sample advertisements (43 pages) and FAQs (102 Pages). Reading
and understanding the Guidance places a considerable burden upon
business. This is in addition to reading, understanding and
implementing the legislation itself.

8. The consumer credit industry must comply with a 193-section Act and
numerous sets of detailed regulations which sit beneath the Act. This is
complicated for both businesses and consumers (or their
representatives) to understand. We don't believe that this level of
prescription is necessary.

Legislative overlap

9. Where new EU legislation is transposed into UK law, every attempt
should be made to ensure congruence with existing legislation. This did
not occur, for example, with the transposition of the EU’s Unfair
Commercial Practices Directive, which came into force on 26™ May
2008 as the Consumer Protection from Unfair Trading Regulations
2008 (CPRs). The joint OFT and BERR guidance on these Regulations
(OFT931) admits,

“11.21 there is likely to be some overlap of practices prohibited
by the CPRs and the provisions relating to “unfair relationships”
introduced by the Consumer Credit Act 2006. Enforcement
action in this area of overlap may be taken under either or both
pieces of legislation. The OFT has published Guidance on how it
expects the unfair relationships provisions to interact with Part 8
of the Enterprise Act 2002.”

Taken in conjunction with the FSA’s Treating Customers Fairly (TCF)
requirement, this provides for three different sets of rules covering fair
practices. The Unfair Terms in Consumer Contracts Regulations
(UTCCR) 1999 and the Unfair Contract Terms Act 1977 also regulate
unfair or unreasonable contract terms. Legislative overlap is
unnecessary, confusing and costly.

10. The Competition Commission'‘s recent interim report on the Payment
Protection Insurance market (5" June) stated that “Payment Protection
Insurance product promotion is one example of an activity which will
require firms to deal with different sets of regulations which are
overseen by different regulators” (p7, Appendix 2.5). This is simply
another example of many where different sets of rules regulate one and
the same practice.

11.We also believe that a number of the provisions which are set out in the
Tribunals, Courts and Enforcement Act (TCEA) 2007 overlap with
statutory debt tools which are already in existence. For example, we fall
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to see any discernable difference between Enforcement Restriction
Orders (TCEA 2007) and Time Orders (Consumer Credit Act 2006).
This demonstrates disjointed thinking between Government
departments and places unnecessary burdens on business.

12.These are just some of the examples of legislative overlap to which the
credit industry is subject and demonstrates the extent of the Review
which must be undertaken by BERR to efficiently streamline the
consumer protection regime.

Legislative Proposals

13. Effective and efficient regulation can only be achieved by undertaking a
full consultation with stakeholders, putting together a robust impact
assessment of the legislation, and allowing sufficient time for
consideration and implementation by the industry. Burdensome and
ineffective legislation has invariably been the result of hurried
consultation and poor quality impact assessments. The Review should
consider the pre-legislative processes and how these can be improved,
as well as the regulation itself.

14. The quality of impact assessments accompanying legislative proposals
is often poor. For example, an independent analysis of the impact of
the regulations on the CCA 2006’s post-contractual transparency
requirements, undertaken by PricewaterhouseCoopers, concluded that
the cost to industry of implementing the provisions would be
significantly higher than estimated by BERR in its impact assessment.

“For the larger lenders, the potential costs of complying with the
post-contract information requirements...are expected to be very
considerably in excess of those estimated by the DTI in its
Regulatory Impact Assessment; we believe that one-off costs
arising from the need to adapt IT systems alone is likely to be at
least 40 times that estimated by the DTI and, for some lenders, well
over 100 times the DTI estimate...” [para 173]

15. Furthermore, the Impact Assessment Guidance on the BERR website
states: “Any proposal that imposes or reduces costs on business or the
third sector requires an impact Assessment.” We believe that a full and
proper consideration should be given to the impact to business of any
legislative proposal.

16. Better co-operation is required between regulators, Government
departments and the Competition Commission in terms of consultation
on, and implementation of new legislative proposals. This would allow
the industry to more effectively consider the impact of the proposals,
resulting in a more improved outcome for consumers. This also applies
to greater consideration by the UK government of the EU’s legislative
timetable, making sure this is co-ordinated as far as possible. E.g.
BERR has recently laid a set of revised doorstep selling regulations
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(the Cancellation of Contracts Made in the Consumers Home or Place
of Work etc Regulations 2008) despite the EU currently consulting on a
Directive tackling the same issues, the CCA regime was changed
despite the Consumer Credit Directive (CCD) being imminent, and the
Government is currently working on the Equality Bill, despite the EU
Commission’s proposals to tackle similar issues of age discrimination.

Model for consumer law

17. We support the Government’s vision for a simpler and more flexible
regime, which is easier for business and consumers to understand and
use.

18.Whilst we support the use of high-level principles over detailed
regulation, we are keen that these principles have some legal certainty
and that the scope of the principles is not so general that it provides no
real indication of how business could be compliant.

19.The success of a regime based on high-level principles is based on
allowing companies the flexibility to implement practices which comply
with the principles. Regulatory guidance should not replace detailed
regulation and it should not add requirements over and above the law.

20.1t imperative that any sanctions imposed are proportionate, and linked
to the level of consumer detriment experienced.

21.A successful consumer law model must contain an effective dispute
resolution and a right of appeal.

22.We fully support the other elements of the model for consumer law,
namely, better and targeted information and risk-based enforcement.
The current consumer credit regime does not contain these elements.
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Response to specific questions

Q1 For businesses, which aspects of the current regulatory
framework do you find least/most challenging? What are the
practical effects on:

- Your business operations?

- Your relationships with your customers?

- Your ability to innovate and grow?

The increasing regulatory burden on the financial services industry has,
in some instances, proved more detrimental for consumers as opposed
to delivering real benefits. In practice, it can leave consumers with less
choice and higher prices. We have set out more detail on this below.

Technical Requirements

Complicated and highly technical requirements, with onerous
sanctions, are commonplace in the credit industry. This places
considerable burdens on lenders, which is disproportionate to the
detriment which may be experienced by consumers in the event of a
breach.

Example: If a term in an agreement breaches the UTCCRs 1999, that
term is held to be unenforceable, regardless of the level of detriment
experienced by the customer. This is also irrespective of the fact that
the regulations can be difficult to interpret and that businesses might
have genuinely sought to comply. This would have implications for a
lender’s entire business, despite the fact that consumers subject to the
agreements containing the clause might not have actually suffered any
detriment.

Example: The obligation on a creditor to provide copies of agreements
and statements is set out in ss77 and 78 of the CCA 2006. This is often
a routine request by consumers in default on their agreements or their
representatives. If the documents cannot be provided within a certain
time, the agreement becomes wholly unenforceable and the lender
cannot recover further sums. There is no discretion for the court to
order payment, or part payment of the debt. This is regardless of the
fact that the consumer has had the benefit of the credit and admits that
it is their debt.

Example: s18 (multiple agreements) of the CCA requires that "parts” of
an agreement be treated as separate agreements. The end result is
that what should be single transactions are artificially carved up into
two or more agreements, requiring additional information and
administration.

Example: The strict rules on the form and content of credit agreements
set out in (Consumer Credit (Agreements) Regulations 1983 are also
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over-prescriptive and over-complex, imposing a further burden on
business, with little discernable benefit to consumers.

Such requirements have given rise to an industry of “contract busters”
whose sole purpose is to try and identify minor technical breaches by
lenders in their agreements and effectively use legislative requirements
as debt-avoidance mechanisms.

We strongly believe that any sanctions for non-compliance with
technical and detailed regulation should always reflect the level of
detriment which the consumer has suffered, as a result of the breach.

Consumer Credit Regime

In addition to the technical examples set out above, there are other
elements of the consumer credit regime which are unnecessarily
burdensome upon industry and are some of most challenging aspects
of the regime to comply with.

Example: s82 of the CCA requires any variation in a consumer’s
agreement to be set out as a new agreement in the prescribed manner.
In effect, a whole new credit agreement has to be entered into, even if
the variation of a term is to the advantage of the consumer. The need
to use a modifying agreement whenever the changes are mutually
agreed, generates unnecessary administrative burdens and costs.

Example: Under Sections 99 and 100 of the Consumer Credit Act, a
private individual is able to Voluntarily Terminate their hire purchase or
conditional sale agreement and be liable for just 50% of the agreement.
Whilst we understand that this provision is designed to help vulnerable
consumers, research carried out by Oxera in 2006 - on behalf of the
FLA - showed that only 10% of consumers, who did voluntarily
terminate, did so because they were in financial difficulty. In 2006, the
annual cost of the clause to our members was £83 million and with
recent changes is now expected to exceed £100 million. This burden is
not commensurate with the protection afforded to customers. We are
continuing to lobby separately on this, as it is one of the major
concerns for the industry.

Example: The strict rules surrounding the form and content of
agreements (Consumer Credit (Agreement) Regulations 1983 certainly
hamper innovation due to the level of prescription included. Similarly,
the prescription contained within the Consumer Credit (Advertisement)
Regulations 2004, leave little opportunity for credit providers to be
inventive in their advertising.

We have provided further detail on other problematic aspects of the
consumer credit regime in our response to Question 10 below.
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Consumer Redress

Example: Financial Ombudsman Service (FOS)

FLA members are subject to the jurisdiction of the FOS in respect of
their regulated consumer credit business, and for complaints relating to
the sale of general insurance. Whilst the FLA fully supports the concept
of alternative dispute resolution, we raised some serious concerns in
our response to Lord Hunt's Review of the FOS, about the operation of
the service. In practice, the scheme provides yet another form of
regulation, which is without challenge:

- There is a tendency for FOS to act as a quasi-regulator, setting
regulatory boundaries as opposed to simply resolving disputes.

- The jurisdictional boundaries within which FOS operates are often
blurred, with FOS making decisions on cases which we believe fall
outside its remit.

- FOS’s impartiality as a complaint-handling organisation is being
threatened by its rising public profile as a consumer champion.

- There is an inconsistent approach to case handling and cases are
often open for much longer than is reasonable.

- There is no official process by which FOS decisions may be
appealed.

- There is a cost to business if FOS investigates, which is often used
by consumers as a tool in negotiating compensation.

We are extremely concerned about proposals for the publication of
FOS complaint statistics. This would be detrimental to larger
businesses, who would inevitably receive the most complaints due to
their market share. It would not be helpful to consumers, who would
simply look at the overall volume of complaints for each organisation.

The shortcomings of the FOS scheme are costly and burdensome for
financial organisations which come within its remit. If FOS was classed
as a ‘regulator’, it would have to comply with BERR’s Regulators’
Compliance Code (published December 2007), which requires that an
appeals process is in place. While we are not arguing that FOS be
recognised as an official ‘regulator’, experience of its current operation
provides a strong case for an appropriate appeals mechanism being
introduced.

We would be happy to provide you with a copy of our response to Lord
Hunt, if you would find this useful.

Example: Supercomplaint process

The Enterprise Act 2002 introduced a “supercomplaint process” which
allows designated consumer bodies to complain to the OFT (and other
regulators) about issues which may be significantly harming
consumer’s interests.
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The supercomplaint process does not work effectively, fails to deliver
real consumer benefit and places a high financial burden on both the
public purse and private firms. The cost of the Competition
Commission’s inquiries following these complaints, together with the
cost on business in responding to them is significantly in excess of any
benefits subsequently delivered for consumers. These powers under
the Enterprise Act should be reviewed, as there should be more cost -
effective routes via which industry practice could be more effectively
challenged.

Data Protection

Whilst the industry does not find compliance with the Data Protection
legislation a difficult task, there are some aspects which are a burden
to business, a barrier to innovation and should in turn be reviewed.

Example: The cost to a consumer for obtaining details of all the data a
company holds on them (a data access request) is £10. The fee was
set at £10 when the subject access provisions of the Data Protection
Act 1984 first came into force in 1987. It has remained at the same
level ever since. The cost to business of compiling this information is
far in excess of £10 per customer, and we believe that it is time to
review this statutory fee.

Data Sharing

Example: Currently, the industry does not have access to data on the
operation of student loan accounts. This means that obligations under
these loan agreements cannot be taken into account when companies
are making lending decisions. This does not assist responsible lending
decisions. In addition, it does not enable students to build-up their
credit ratings from managing the loan responsibly and so assist
financial inclusion.
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Q4 How burdensome are current information provision
requirements? What value do they bring?

The combined information provision requirements of the CCA 2006, the
Insurance Code of Business (ICOB) rules, the distance marketing and
e-commerce regulations and the Data Protection Act 1998 result in
‘information overload’ for customers at the outset of a credit agreement.
The sheer volume of information means that consumers fail to notice
important facts relating to the service provided. This is unfortunate,
given that the purpose of the legislation is to draw important terms to
customers’ attention.

Example: The 2007 report by the Better Regulation Executive and the
National Consumer Council, “Too much information”, estimated that it
took 55 minutes to read a consumer credit agreement. It also
highlighted the costs incurred by business that are required to
implement these information rules (page 7).

As already noted under the response to question 1 above, the
sanctions for non-compliance with the information provision
requirements (particularly the CCA requirements) are potentially very
onerous, and may not correlate with the consumer detriment which
results from the breach.

It is essential that consumers have ready access to information about
their rights and obligations under the agreement which they are
entering into. Rather than providing all customers with all of the
information at the outset, the information provision should be more
targeted. This could be achieved by signposting consumers to how
they could find other information which they might need at certain
points later into the agreement
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Q6 Can the enforcement arrangements be made less burdensome
for complying businesses?

Businesses that comply with regulation should have less contact with
the regulator, compared to those who do not. This ensures that
regulation is fair and proportionate. This does not happen at present.

Example: The OFT's roles as both a consumer champion and a
regulator of the credit industry provide a conflict of interest. The OFT’s
overriding goal is to “make markets work well for consumers”. We
believe that this could make it difficult for them to take a fair and
proportionate view of regulation and enforcement. Indeed, the OFT’s
Annual Plan 2007/08 states at page 14, “we are not a regulator”. The
OFT should have more direct industry expertise, to ensure that
enforcement arrangements are indeed well-informed of the practical
considerations and proportionate.

The OFT should deliver enforcement in line with the principles of
regulation as set out by the Better Regulation Executive. These
include:

- Proportionality

- Consistency

- Accountability

- Transparency

- Targeted

Example: Recent experience of working with the OFT on the
enforcement of the Consumer Credit (Advertisement) Regulations
2004, demonstrated that enforcement action is often taken as a matter
of principle, rather than being balanced by the actual detriment to
consumers. For example, the repeated concern that the words “interest
free” should always trigger an APR (even though this is usually 0%).
The detriment to consumers of such an “error” in advertising would be
low.

The OFT should be required to comply with BERR’s Regulators’
Compliance Code (December 2007), which require an appeals process
involving appeal to an “independent person”. At present, an appeal
against an OFT decision has to go to an Appeals Tribunal, but a
complaint against the OFT can only be handled by the Parliamentary
Commissioner for Administration (the Ombudsman), who can only be
accessed by a Member of Parliament.

The Government declared a 25% reduction in administrative burdens
by 2010. On 11" December 2007, 700 departmental initiatives were
announced in compliance with this policy. There were no such
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initiatives raised by the OFT and neither did the Annual Plan for 2008-
09 appear to include any such proposals.

OFT initiatives generate considerable administrative burdens but their
Guidance on the law is often written without consultation, and always
excludes an impact assessment. OFT guidance is generally perceived
as having the status of ‘law, rather than simply ‘guidance’ and is seen
as “gold-plating” the legislation it defines. This was particularly the case
with the Consumer Credit Advertising Guidance, where the definition of
an “incentive” goes much wider than as stated within the Regulations.

This adds another layer of regulation for the industry to comply with. It
Is unsatisfactory to have the OFT focussing on the minutiae of the law,
whilst the FSA is working on a principles-based approach. We believe
that the OFT's role as enforcer should be considered as part of the
review.
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Q7 What could be done to reform the law on supply of goods and
services to consumers?

-Could the law deal in a more unified way with goods and services
while recognising that some distinctions may be necessary?
-How should the law deal with contracts which are for both goods
and services?

-Should the law be changed to cater for goods such as software
products? If so, how (for example, by changing the definition of
goods or that of services or creating new provisions)?

-Could an extended definition of sale be adopted to cover the
different types of contracts under which goods are transferred, for
example hire and hire purchase?

-Are all the distinctions which currently apply still needed for
consumer transactions?

-Should the law relating to consumer transactions be separated
from the law relating to business transactions?

-Would the rules on property and risk benefit from simplification
or modification?

-Are there other areas in which it would be worthwhile to simplify
or reduce the costs to business of this area of law?

The same consumer rights covering the supply of goods and services
should apply, irrespective of whether they have been bought via cash
or finance.

In addition, the law relating to consumer transactions should be distinct
from the law relating to business transactions where the customer
would generally be better informed and better able to negotiate a
favourable agreement.
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Q8 Given the increase in online transactions, are the cancellation
and information rights currently provided in distance selling
regulations appropriate? How significant are the benefits to
consumers and how much does it costs business to provide
these?

The most effective way forward would be for specific regulation
governing on-line transactions, which could take account of the
particulars of contracts entered via this media.

It would make sense for cancellation periods to tally across sectors
regardless of the method by which the agreement has been entered
into. It is important that the start date for any cancellation period has
some legal certainty. Consideration should be given to how credit
agreements should be treated when a consumer cancels the related
transaction.
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Q10 Would there be value in a reconsideration of consumer credit
regulation within the constraints of the new Directive and if so
over what timescale?

- Are any aspects causing particular difficulty or cost?

- How could information be presented to customers in a more
user friendly way (consistent with the Directive)?

There are aspects of the Consumer Credit Act 1974, which were not
amended during the recent update of Act, but which remain
unsatisfactory for the industry.

We have already highlighted those sections above, including: s18
(multiple agreements); ss77,78 (copy agreements); s82 (modifying
agreements); and ss99,100 (voluntary terminations). The
implementation of the CCD provides a significant opportunity to de-
regulate. However, if the Government chooses to do so, work needs to
be done within the next two years to fit in with the CCD implementation
project. If it is not feasible to both implement the CCD and review the
CCA in that timescale, then an alternative timetable needs to be
established to allow for full consideration. It is in the interest of the both
the industry and consumers to reduce unnecessary regulatory burdens
and costs. This would also help address instances of financial
exclusion.

OFT’s new licensing regime

The new licensing regime introduced by the CCA 2006 is particularly
onerous and might deter new entrants from entering the market. It far
exceeds the requirements of the CCD.

All partnerships and companies applying for a consumer credit licence
must complete a 24 page application form. An application can only be
made for those activities the business undertakes, or intends to
undertake. In the past, a licence covering all categories could be
applied for. Detailed information is requested on the form. Those
companies applying for licences in the “high-risk “categories are
subject to increased scrutiny and would be required to provide
evidence of credit competence. This includes additional completion of a
credit competence plan (a 30-page form) or a credit risk profile (a 21-
page form), dependent upon categories applied for.

The new licensing regime should be reviewed as it effectively ‘gold-
plates’ the requirements of the CCD. Article 20 of the CCD simply
requires each member state to have a system in place for the
supervision of creditors. The licensing system which was in place, prior
to 6" April 2008 would have fulfilled this requirement. This places UK
lenders at a competitive disadvantage in cross-border trade.
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We are particularly concerned at the actual operation of the licensing
regime, including delays in the processing of applications, difficulties
with the definitions used in the applications, and the categories of
licence. We have written separately to the OFT on these issues, but
are concerned about a lack of consultation with the industry in
implementing the new regime.

CCA 2006: Unfair Relationships

Consideration should be given to the appropriateness of the Unfair
Relationships provision in ss140A of the CCA 2006 and whether this
should be repealed. Fairness in all trading is already covered by a
number of other provisions including the CPRs and TCF for regulated
product. Fairness of contractual terms (covered by the CCA unfair
relationships provision) is already regulated by the UTCCRs 1999 and
the UCTA 1977.

CCA 2006: Complexity of the regime

The complexity of the new consumer credit regime is highlighted by the
need to produce a Legislative Reform Order (currently going through
the Parliamentary Process) to amend the CCA in respect of buy-to-let
lending, the provision of statements and the definition of payments. The
difficulties with the Act only arose when lenders began looking at
implementing the technical detail, demonstrating the complexity of the
legislation.

Example: We are currently lobbying BERR to make an amendment to
s77A of the 2006 Act, which requires lenders to continue sending post-
contractual information to customers even where there is cause to
believe that the customer has “gone away”, or the customer is subject
to an IVA. This again shows the unintended consequence of a complex
and hastily written piece of legislation.
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Q12 Which areas of detailed regulation could be removed,
simplified or rationalised, for example through greater use of
high-level principles? Are there other significant costs for
business which could be reduced?

This question pre-supposes that a greater use of high-level principles
will reduce costs to business. This is not necessarily the case. We have
set out our thinking the approach to principles-based versus detailed
regulation in paragraphs 23-25 of the letter.

We are particularly concerned about the role of detailed regulatory
guidance. All guidance in the consumer credit sector, produced by the
OFT, is held as having the effect of the force of law. The OFT enforces
all CCA legislation in compliance with its own guidance. OFT guidance
is, on the whole, extremely detailed and prescriptive. In addition to the
guidance on credit advertising (mentioned above) it includes, but is not
limited to:

- Credit Charges and APR (OFT 144) — 64 pages

- Consumer Credit Advertising Regulations FAQs (OFT746) — 60
pages

- Post-contractual Transparency Guidance (OFT 1002) — 30 pages

- Guidance on Fitness and Requirements (OFT 969) — 34 pages

- Guidance on debt collection (OFT 664) — 16 pages

The OFT's approach to regulating the credit sector was set out in its
“Approach to calculating direct benefits to consumers” published in
September 2007. This states, at para 2.13.
“Unless there is evidence otherwise, we take as given that all
decisions or interventions not overturned on appeal are correct.
We assume that the institutional structure, and the rights of
parties to appeal OFT decisions are sufficient to ensure that
poor decisions, or planned decisions, are identified and correct.”

In reality, not all businesses have the resource to appeal OFT
decisions. It does not mean, therefore, that the industry necessarily
agrees with the detailed guidance which has been published.

A simple way of removing the regulatory costs upon business of
complying with such guidance would be to require regulators to afford
guidance the status it deserves — i.e. guidance on the law and not the
law itself. Business could then choose to use the guidance if they were
uncertain on the interpretation of the law, but not be required to follow
this to the letter.

Many of the CCA Regulations, which sit beneath the Act, are extremely
detailed and prescriptive. Particularly in respect of consumer credit
advertising, the form and content of agreements, early settlement etc.
We question whether this level of prescription is really necessary.
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We have already highlighted the complexity of overlapping and detailed
regulation on the industry
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Q13 What would be the advantages and disadvantages of
simplifying the structure of consumer law, for example by
consolidating into a consumer code? In particular:

-What practical effects would this have on day to day business
and trading?

-How great would the opportunity to reduce costs on business
associated with the current regime be?

-How far could greater accessibility instead be achieved by a less
comprehensive rewriting of the law, by a “soft law” statement of
key provisions which would be relied on, or by better signposting
or guidance?

-What would be the implications of separating elements of
business-to-consumer and consumer-to-consumer law from
business-to-business law across the board?

-Which structure (primary or secondary legislation, consolidated
together or separate instruments) would be most user-friendly?
-What would be the appropriate timing for this work, given the
current changes being considered at a European level?

Until we are presented with firmer proposals on what a simplified
consumer law structure would look like, it is difficult to provide a
detailed analysis of the suggestions presented in the consultation
paper. We are concerned, however, that there would not be enough
legal certainty arising from a consumer code or any other “soft law”
principle. We have previously commented on our approach to high-
level principles.
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Q14 What are the possible advantages in making consumers more
aware of their rights and routes to redress? In particular:

-How should this be done?

-To what extent (and in which areas) could this improve the
willingness of businesses to improve consumer protection
voluntarily thus reducing the need for public intervention?

-To what extent is it more realistic to aim to ensure consumers
know where to go to find out about their rights when they need to,
rather than know their rights?

Currently, lenders are required by the rules of the FOS to provide
customers with details of their complaint procedures, including the
availability of FOS, at the outset of their agreement. This information is
provided again when a customer makes a complaint.

We have already suggested that one of the ways in which information
overload could be prevented is to signpost consumers to the
information they need at the time they need it. For example, we
guestion whether it is necessary for a customer to be advised about
complaint procedures before they have a complaint. Signposting to
sources of legal advice (such as Citizens Advice) could also cut down
on the amount of information contained within a credit agreement.

We are also concerned that providing information on external complaint
handling services at the outset of an agreement might encourage
customers to use that scheme when they are unable to pay their debts,
as opposed to when they have a genuine grievance.

We suggest that the Review considers the impact of the
recommendations made for the Thoresen Review of generic financial
advice on consumers’ awareness of their rights and the Treasury/ FSA
announcement on 7™ July 2008 of a “Financial Capability Action Plan”.
This might also reduce the provision of unnecessary information.

REGISTERED OFFICE: FLA, IMPERIAL HOUSE, 15-19 KINGSWAY, LONDON, WC2B 6UN
Tel: 020 7836 6511 Fax: 0207 420 9600 E-mail: info@fla.org.uk Web: www.fla.org.uk



Page 22 of 23

Q15 Does more need to be done to make information on individual
businesses’ performance available to consumers? If so, which
types of information would be most appropriate and useful?
-Would there be a benefit in creating a single search facility which
allowed consumers to search for existing positive and negative
information on local traders?

-How, if at all, could we enable membership of a common brand of
scheme whilst embracing diverse sizes and types of business?

Any proposal to create a single search facility should consider the
potential for negative impact upon larger companies who would,
inevitably, be subject to more public comment.

We are not convinced that any such facility would necessarily be of
benefit to the consumer who would need to wade through pages of
comments. Negative comments would likely be unsubstantiated and it
would be difficult to prove that positive comments were made
independently. Moreover, we question whether consumers would have
the time to work though such comments and make truly informed
decisions on this basis. A full cost-benefit analysis of any such
proposal would need to be undertaken.
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Q18 How can TSS use their resources most effectively to secure
the best outcomes for consumers and businesses. In particular:
-Should TSS devote more resource to encouraging compliance
(e.g. by focussing on areas such as quality control systems,
internal compliance checks), reserving enforcement for breaches
of the law due to deliberate wrongdoing and that are likely to have
the greatest detriment for consumers?

-What are the key elements of the risk assessment framework
(being reviewed by the OFT) which should be updated?

-Should TSS enforcement be particularly focused on helping
vulnerable consumers?

We believe that TSS should devote time to encouraging compliance
and, therefore, reserve enforcement actions for deliberate wrongdoing
that is likely to have a tangible consumer detriment.

FLA members have recently been experiencing difficulties with the
Home Authority principle, which should be operated by the TSS. Rather
than receiving complaints though their Home Authority, members are
experiencing a scattergun approach receiving complaints from a
number of different local offices. This is particularly the case where
they have a network of branches or retailers selling their credit products
across the country. We suggest that there needs to be better co-
ordination between various Trading Standards Offices to ensure that
businesses are only required to work with their Home Authority office.

July 2008
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