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The Scottish Human Rights Commission Consultation 

Response from the National Autistic Society Scotland

The National Autistic Society Scotland is one of the leading charities for people with autism spectrum disorders.  It has a membership of over 1,000 and a network of 11 branches across Scotland.  The National Autistic Society Scotland is part of a UK-wide organisation, the National Autistic Society (NAS).  The NAS is in a unique position to comment on issues affecting people with autism spectrum disorders because it has offices in 3 nations of the United Kingdom with members across the whole of the UK. The NAS has a membership of over 12,000, a network of 57 branches, and 60 affiliated organisations in the autism field. The NAS exists to champion the rights and interests of all people with autism and to ensure that they and their families receive quality services, appropriate to their needs. There are approximately 520,000 people with autism spectrum disorders in the UK.

The NAS welcomes the creation of a statutory Scottish Human Rights Commission.  The United Nations Committee on Economic, Social and Cultural Rights’ observations regarding the UK recommended that the state should ‘establish a national human rights commission for England, Wales and Scotland, with a mandate to promote and protect all human rights’
.   In the absence of moves by the Government to establish a human rights commission at UK level, a Scottish Human Rights Commission will help ensure that the human rights of the people of Scotland are protected.

Since the Scotland Act 1998 came into force in May 1999, it is imperative that the public and public authorities – including the Scottish Parliament and the Scottish Executive – are aware of their rights and duties under the Act.  We further believe that the establishment of a Scottish Human Rights Commission will facilitate this awareness and enforcement.  The NAS wants to see the human rights of disabled people being well represented and advocated by the Commission.  For example, the Australian Human Rights and Equal Opportunities Commission has a disability rights policy and projects within the commission which are managed by the Human Rights Commissioner
.  

Moreover, we think the Commission will compliment the work carried out by the Disability Rights Commission (DRC), Commission for Racial Equality (CRE) and the Equal Opportunities Commission (EOC) at UK level and also compliment the work of the Commissioner for Children and Young People once it has been set up.  However, we are aware of the proposed changes in the UK context of plans to create a Single Equality Commission
. This will bring together disability, race and equal opportunities issues under a unified commission which will also deal with equality in relation to age, religion and sexual orientation.  Clear demarcation lines should be drawn up which differentiates the remits of the Scottish Human Rights Commission and other commissions to avoid overlap, duplication and confusion over which body is responsible for which issue.  This will help ensure that no gaps exist in the protection of people’s rights, including the rights of disabled people. 

The NAS publication, Autism: Rights in Reality?
 found that many families affected by autism spectrum disorders in Scotland continue to face difficulties in accessing the support they need and therefore impedes them from exercising their rights.  People with autism spectrum disorders often need additional support in accessing social care, housing, play and leisure, transport and financial support and benefits in order to do the day-to-day activities that the rest of us take for granted.

This is why the NAS believes the Scottish Human Rights Commission should be a powerful body: it should have the ability to make a difference to people’s lives.  The Commission should have wide-ranging investigatory powers and powers to either deal with enforcement itself or refer the issue to a tribunal.  This will allow the Commission to stamp its authority.  Without these powers, the Commission will have little credibility with the public and especially with public authorities who have a duty to comply with the Scotland Act in matters concerning human rights.  Moreover, without significant powers, there will be little to differentiate the Commission with other human rights organisations in Scotland.

Our argument extends to how human rights should be considered in the Scottish Parliament.  The NAS believes a Human Rights Committee should be set up in the Parliament to scrutinise all bills and statutory instruments for compliance with the Scotland Act.  Such a committee would be a one point of contact for the Scottish Human Rights Commission.  Another advantage is that the Committee will have the expertise required to scrutinise legislation and ensure compliance with human rights legislation.

Part A – The Remit of the Commission

We believe the Commission should have the flexibility to establish informal relations with UK departments on UK-wide issues and on international issues.  As a result of Scotland’s distinct legislative framework and legal system and with no plans at present to set up a UK human rights commission, the Scottish Human Rights Commission will be best placed to advise and inform UK ministers on human rights issues from the Scottish perspective.

Although Scotland will have a Commissioner for Children and Young People, children should not be removed from the remit of the Commission.  The role of the Commissioner for Children and Young People is underpinned by the United Nations Convention on the Rights of the Child, and in particular Article 5 (the best interests of the child) and Article 12 (the importance of the views of the child) while the remit of the Scottish Human Rights Commission will be primarily based on the European Convention on Human Rights.   Consequently, the remit of the Commissioner and that of the Commission may overlap in some areas with regards to children; in other areas they will not.  This means including children within the remit of the Scottish Human Rights Commission will ensure the rights of the child are covered from all aspects, including the rights of children with autism spectrum disorders.

Part B – The Functions of the Commission

Promotion, Education and Awareness-raising

We fully support the consultation suggestion that part of the activities of the Commission should include ‘running topic-based awareness-raising campaigns for members of the public’.  Such a campaign could be on the human rights of people with autism spectrum disorders, or more broadly on disability issues.

If the Commission is unlikely to employ a greater number of staff, as the consultation has intimated, then we would support the recommendation that the Commission should be able to commission or offer financial support for promotion, education and awareness-raising activities.  The NAS would be pleased to work with the Commission on ensuring the human rights of people with autism spectrum disorders are being met.

Advising the Scottish Parliament on Legislation After Introduction

The NAS disagrees with the Executive’s stance on advice to the Scottish Parliament after legislation is introduced.  Two proposals are put forward in the consultation:

1. Establish a specialist Human Rights Committee in the Scottish Parliament

2. Lead Committee scrutiny at Stages 1 and 2

While we appreciate the Executive being forthcoming with their preferred option – ‘We are not in favour of asking the Scottish Parliament to consider establishing a separate Human Rights Committee’ – the NAS is in favour of establishing a Human Rights Committee, consistent with the Joint Human Rights Committee at Westminster.  We fully endorse the advantages to having a Human Rights Committee as laid out in the consultation. MSPs on this specialist committee will build up expertise on human rights, ensuring the correct attention to detail has been paid to legislation.  It will also mean the Commission, the public, interested organisations and bodies have a one point of contact to relay their concerns on a particular piece of legislation with regards to human rights. 

Lead Committee scrutiny at Stages 1 and 2 of a bill where the Commission will be able to offer human rights advice will not be an effective mechanism for ensuring legislation complies with the Scotland Act.  The consultation makes clear the Commission will be independent from the Scottish Parliament and will not act as an ‘advisory body’ to Parliament; the Commission will be one voice among many with regards to human rights.  It is for this reason that the NAS believes it is imperative for a separate Human Rights Committee to be established whose remit will give it the opportunity to influence legislation in a way an independent body/an organisation/member of public may not be able to. 

With regards to investigations and reporting of human rights issues in relation to public policy, the consultation suggests 4 possible models:

1. Conduct investigations but without special powers to support that function e.g. Northern Ireland

2. Wide powers to support an investigation but no power to enforce its findings e.g. Australia

3. Wide powers to investigate and the power to seek resolution by mediation and power, where mediation fails, to refer complaints to a Human Rights Tribunal for resolution and awarding remedy e.g. Canada

4. Wide powers to investigate and powers for the Commission itself to secure redress e.g. South Africa and Uganda

The Executive has made clear in the consultation that it favours the second model.  The NAS disagrees: such a model would reduce the Commission to being little more than a talking shop.  The consultation outlines the powers that have been made available to other statutory bodies including the Public Services Ombudsman for Scotland, and the Scottish Parliamentary Standards Commissioner whose powers are considerably wider than the powers described in the second model.  We acknowledge that as an unelected body, the Commission should not have a ‘court-like’ role and therefore should not be given enforcement powers, thus ruling out the fourth model.  However, we can see no reason for the Executive to reject the third model. 

At the end of the day, whichever model is chosen, the most important thing from the NAS’ point of view is that people with autism spectrum disorders can freely exercise their human rights and if their rights are not being met, effective redress is available and accessible to them.

Part C – The Structure of the Commission

Membership and Staff

With regards to options for appropriate numbers of Commissioners, the NAS finds the New Zealand example appealing which includes a Chief Commissioner, a full-time Commissioner for Race Relations and a full-time Commissioner for Equal Opportunities
.  While the Executive recommends 3-4 full-time Commissioners, we believe one of the Commissioners should deal solely with disability issues.  This will mean the human rights of people with autism spectrum disorders can be better met if one of the Commissioners has expertise on disability and human rights.

Accessibility

We fully support the view of the consultation that geographical location and accessibility of services should take into account where the majority of the population live and be accessible to appropriate transport links for the public.  However, as the findings of our report Autism: Rights in Reality? shows, inaccessible public transport continues to be a barrier to inclusion and impedes the mobility of people with autism spectrum disorders across Scotland
.  

We also endorse the recommendation that the Commission should aim to make its services accessible to vulnerable and disadvantaged groups including forming alliances with NGOs, create an interactive internet site, and employ an itinerant development worker to network and liase with community based organisations.  The NAS would welcome the opportunity to engage with the Commission on these activities.

For further information, please contact:

Shabnum Mustapha

Policy and Campaigns Officer – Scotland

The National Autistic Society Scotland

Central Chambers, First Floor

109 Hope Street

Glasgow

G2 6LL

Tel: 0141 221 8090

Email: shabnummustapha@nas.org.uk.
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