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The Law Society welcomes many aspects of the Bill, in particular measures aimed at improving standards in the private rented sector. We also are also pleased that the Government have now agreed to include a statutory tenancy deposit scheme, and we look forward to seeing the detailed amendments in due course.

However, we do have major reservations about some elements of the Bill, especially concerning the Home Information Pack (Part 5), which we believe will place an extra burden on sellers of properties without providing an appreciable benefit for buyers. We suggest that the packs should be made voluntary.       

We have been concerned that the Bill – particularly Part 5 – is skeletal in nature, with most of the important details to be contained in yet-to-be-published regulations. This, coupled with the fact that the Bill received only one day’s consideration at Report in the Commons, has meant that many important issues have not been fully debated or scrutinised. It is hoped that this will be rectified in the House of Lords.

1. Licensing proposals (Parts 2 and 3)

The Law Society welcomes the proposals to introduce mandatory, national licensing scheme for houses in multiple occupation (“HMOs”) and to give local authorities powers to license all landlords in areas of low housing demand.  It is well documented that HMOs tend to be unsafe.  Research carried out for the DETR found that occupants in bedsit-type accommodation were six times more likely to die as a result of fire than adults in an ordinary house.

We also welcome provisions in the Bill allowing the relevant Minister to specify other criteria for imposing a licensing requirement in certain selected areas, such as those that suffer from poor management in the private rented sector.  We hope this provision can be used to tackle poor standards of housing in all areas regardless of the level of housing demand

2. Home Information Packs (Part 5)

The Law Society welcomes any initiative which genuinely assists the consumer in the home buying and selling process.  The Society itself developed the TransAction scheme, which improved the house transfer system by ensuring that relevant information is provided promptly to prospective purchasers.  The Society also actively supports developments taking place with the National Land Information System (NLIS), e-lodgement at the Land Registry and other elements of electronic conveyancing. 

Unfortunately, the proposals for Home Information Packs to not sit well with these developments in the market. While the Government’s aim in developing the home information pack is to speed up the house transfer system and to reduce wasted costs in aborted transactions, the Society’s view – based on its members’ extensive experience of the housing market – is that the proposals in their current form are likely to have the opposite effect: they will delay the initial marketing of properties and increase the overall cost of the process. 

We are particularly concerned by the plan to include a home condition report in the proposed Home Information Pack.  This report, which will not be a complete survey, will cost several hundred pounds. This is likely to add considerably to the cost of moving home, particularly as in many cases buyers and their lenders will not feel able to rely on the report, and will therefore commission their own, especially if they want a full structural survey. Indeed, the absence of comprehensive arrangements to ensure that those producing the reports are insured against claims for negligence may well make buyers and their lenders reluctant to rely on any report commissioned by the seller.  

The Government argues that including a survey in the packs will save potential buyers time and money by flagging up defects in advance. However, although many buyers wishing to pull out of a transaction cite survey results as the reason, in the majority of cases the survey result is not the real cause. More often it is because of a simple change of mind, change of job location, loss of job, or further investigation into matters such as local schools and transport.

We would draw Members attention to the findings of the ODPM Select Committee which scrutinised the draft Housing Bill in 2003.  The Committee concluded that:

“…it is unclear to what extent the Pack will serve the Government’s objective of speeding up the process of residential property sales, and of reducing the proportion of sales falling through. … It is essential to establish the extent to which the pack may have adverse effects in different types of markets.  At this stage, we cannot recommend that Home Information Packs are made compulsory”.  

Indeed, the Government may well have underestimated the possible adverse effects on the housing market. Nowhere, for example, do they seem to have considered the position of the increasing number of individuals who wish to market their own properties, sometimes through the Internet; under the current proposals this would be almost impossible. It cannot have been the intention of the Government to discourage potential sellers from entering the market, but this may well be the outcome of the Bill.  

We would also highlight the Early Day Motion (No 616) tabled in the House of Commons by Dr Ian Gibson, which has attracted 64 signatures to date. That motion reads as follows:

“That this House believes that the process of buying and selling a house in England and Wales should be improved; thinks that proposals contained in the Housing Bill to introduce home information packs (HIPs) are not in the best interest of the consumer and will not significantly improve the problems faced by home buyers and sellers; recognises that mandatory HIPs will delay properties coming on to the market and that the cost to each seller of compiling an HIP is estimated to be £600, and £1,000 in London, which will burden consumers with at least £300 million of extra costs per year; endorses the recommendations of the Select Committee of the Office of the Deputy Prime Minister, in its pre-legislative scrutiny of the Draft Housing Bill, that the mandatory introduction of HIPs should be postponed until extensive pilot-testing has been carried out in different parts of the country; and therefore urges the Government to consider whether the wholesale introduction of home information packs is either necessary or of benefit to the home buying and selling process.”

The solution to the problem is clearly to make the Home Information Packs a voluntary part of the home buying process.   If – as the Government asserts – the Packs will be popular with buyers, then sellers will have every incentive to provide them as a valuable marketing tool.  But, if they are not wanted, what is the point of the Government making them mandatory?  Sellers should simply be required to make it clear whether or not they are using the Home Information Pack.  If the packs prove popular they will be universally adopted.  

Such a suggestion should be seized upon by the Government. Not only will it be the best way to test whether the packs are really beneficial, but it will also provide a solution to the problem of how to define areas of low housing value. The Government have already admitted that exemptions will have to be made for such areas, though without providing any details. Making the packs voluntary deals with this anomaly simply and fairly, and without stigmatising particular geographic areas of the housing market.  

3.Succession to tenancies for same sex partners (Part 6)

The Law Society welcomes the proposals to give same sex couples the same rights to succeed to a tenancy as unmarried opposite sex couples. The Law Society has also welcomed the Government’s Civil Partnership Bill which will ensure that registered partners are given the same rights as married partners in relation to tenancies, including the right to succeed.

4.Statutory tenancy deposit scheme

We welcome the Government’s recent announcement that the Housing Bill will be amended to include legislation introducing a statutory tenancy deposit scheme. We look forward to seeing the details in due course. We understand that in addition to the introduction of a state scheme the Government is to permit professional and trade bodies to introduce their own schemes subject to government regulation. We hope the amendment will include a single, fair effective and independent adjudication scheme to resolve disputes under the proposal.

The proper management of deposits is a significant issue.  If disputes about deposits are not resolved satisfactorily, tenants may not have the necessary funds to move on to the next property in the private rented sector.  This affects people’s mobility and may exacerbate homelessness.  In addition research has shown that help with deposits leads to low income families securing better quality housing.  
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