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Draft Education (Additional Support for Learning) (Scotland) Bill

Response from the National Autistic Society Scotland

The National Autistic Society Scotland is one of the leading charities for people with autism spectrum disorders.  It has a membership of over 1,000 and a network of 11 branches across Scotland.  The National Autistic Society Scotland is part of a UK-wide organisation, the National Autistic Society (NAS).  The NAS is in a unique position to comment on issues affecting people with autism spectrum disorders because it has offices in the 4 nations of the United Kingdom. The NAS has a membership of over 12,000, a network of 57 branches, and 60 affiliated organisations in the autism field. The NAS exists to champion the rights and interests of all people with autism and to ensure that they and their families receive quality services, appropriate to their needs. There are approximately 520,000 people with autism spectrum disorders in the UK. 

As a UK-wide organisation, the NAS helps parents who come into conflict with their Local Education Authorities (LEAs) in England and Wales and education authorities in Scotland. We are therefore well placed to compare the relative strengths and weaknesses of the different systems for supporting children with Special Educational Needs (SEN), including those with autism spectrum disorders. The NAS welcomes the opportunity to comment on the Draft Education (Additional Support for Learning) (Scotland) Bill. However, we share concerns voiced by many organisations representing parents and children with SEN that this bill is a missed opportunity to improve the current Record of Needs system, and instead tends to erode the rights that have evolved from the current system, which despite its flaws offers a guarantee of support and provision to many parents.

The NAS does not believe that parents and parent organisations have been given sufficient opportunity to comment on the proposals in the draft Bill. This is particularly worrying as many responses to the initial consultation (‘Assessing Our Children’s Educational Needs: The Way Forward?’) suggested that the Record of Needs system should be amended and improved rather than abolished. The NAS would therefore like to see the introduction of the Bill before Parliament suspended until after the summer recess of the next Parliamentary session to allow genuine consultation on the proposals.

A similar review of SEN provision is currently under way in England and Wales, led by an Audit Commission review.
 In our response to the Audit Commission, the NAS outlined the key elements that parents want to see in any statutory framework for SEN:

· A statutory duty for education authorities to assess and provide support for their child

· A statutory right for their child to access a school placement that meets their needs, whether that school be special or mainstream

· An independent appeals process / Tribunal that will provide parents with a mechanism to challenge education authority decisions backed by a statutory right to legal aid

· An effective enforcement body to ensure that Tribunal decisions are implemented within agreed timescales

Currently, the draft Bill seems to remove the following rights and duties currently offered by the Record of Needs:

· the authority's duty to identify all children belonging to their area who have pronounced, specific or complex SEN; 

· the authority's duty to carry out compulsory observation and assessment by educational, medical and psychological personnel;

· all the authority's duty towards children who are not or not likely to be educated in the public sector;

· the authority's duty to provide the appropriate services to meet the SEN of a child who has a Record of Needs;

· the authority's duty to seek advice and information from other agencies;

· the authority's duty to observe, assess and report on a recorded child two years prior to a child leaving school (Future Needs);

· the authority's duty to identify and provide for children aged two years or over but yet of school age who are not or will not be educated in the public sector; 

· the authority's duty to assess children less than two years of age who appear to have SEN where their parents have requested an assessment.;

· the authority's duty to seek and take account of relevant advice and information from appropriate agencies;

· the rights of parents to have direct contact with professionals within the school or authority and other agencies about provision being made for the child; and 

· the appeal rights of parents who have a child less than three years of age.

These proposals would severely undermine the first two key elements to any desirable statutory framework for SEN provision. Moreover, while the draft Bill does propose the creation of a Tribunal to rule on SEN disputes, as with England and Wales there will be no effective enforcement mechanism for Tribunal rulings.

The following are the NAS comments on specific elements of the proposed Bill:

Additional Support Needs

Para. 12

The draft Bill introduces a new duty on education authorities to identify and meet additional support needs of pupils

ASN: needs for support that are additional to those which other children normally receive, in order to help a child benefit from education and so make the educational progress which is expected of him/her.
The NAS has serious concerns that the widening of criteria for additional support needs will lead to a dilution of expertise in conditions that represent a significant barrier to learning. Pupils with autism spectrum disorders need specific support in accessing the curriculum and engaging in the life of the classroom that cannot always be provided by generic support workers.

Para. 13

Education authorities will not have to assess formally every child to establish whether they have any additional support needs.

The removal of the statutory duty to formally assess every child is a retrograde step given that under existing legislation education authorities have a duty to identify all children with SEN at the age of two. The NAS firmly supports statutory assessment because it provides a detailed breakdown of a child’s special educational needs and ascertains how to meet these needs. Without statutory assessments, there is no guarantee a full and correct assessment of a child’s needs will be made; for children with autism spectrum disorders, this will be detrimental because early intervention is integral to their development.
 Moreover, assessment processes should not be a barrier to early intervention, as initial support can be given once a concern has been raised, with more sophisticated interventions following post-assessment.

In addition, time limits for the whole process of assessment should be statutorily defined so that all education authorities will be following the same process.  This will reduce the chances of a postcode lottery emerging from the outset.
Para. 14

Parental requests for assessment.

It is unclear from the explanatory notes how parents will request an assessment. The NAS would welcome clarification on this point.

Para. 16

The draft Bill acknowledges that in identifying additional needs for learning there is often input from other agencies which should be made ‘more consistent and promote integrated working in supporting the needs of children’.

The NAS welcomes the recognition of the important work of different agencies in identifying additional needs.  The NAS further welcomes the commitment to promote multi-agency partnerships that is essential in best meeting the needs of children with autism spectrum disorders. The NAS will shortly sponsor the publication of the National Autism Plan for Children, a UK-wide initiative for screening, assessment and early intervention from the Royal College of Paediatrics and Child Health and the Royal College of Psychiatry. This document should inform the establishment of multi-agency teams in each locality to ensure prompt, accurate and useful assessments of need.

Para. 18 

There should be a framework for identifying, assessing and supporting the needs of a range of pupils ‘arising from factors relating to social, cognitive, linguistic, disability, family/care circumstances’.

This is all well-intentioned, but without statutory assessments by independent, appropriately qualified and trained professionals, how can the needs of such a diverse range of pupils be identified, assessed and then met?

One in every 121 children in Scotland are said to have autism and Asperger syndrome, while one in 147 are said to have a formal diagnosis, are awaiting diagnosis or were likely to receive a diagnosis of autism spectrum disorder in 2002.
 These children and countless others with special educational needs have or are benefiting from formal assessments by trained professionals.  Without such assessments, these children could have been left to cope alone without the help they desperately need.
Para. 19

Draft Bill states that a single, unified system of procedures throughout Scotland would be ideal, but with a tradition of local arrangements and structures, children’s services inevitably vary. The Bill urges parents to be given more information on what is available.

The NAS believes the Bill should be more proactive by stipulating what education authorities should be legally bound to provide as a minimum standard.  Obtaining information that children’s services structures varies from authority to authority provides little valuable help to parents; what is more useful is knowing that the same basic services are available across the country. Failure to provide minimum standards means the services, structures and procedures are provider-centric rather than user-centric. Ensuring equality of provision is surely a key function of primary legislation.

Para. 20

Draft Bill introduces a duty on education authorities to publish local policies, arrangements and services for children with additional support needs.  The Executive will set a minimum standard of information that education authorities should publish.

Setting out a minimum standard on information to be published is not enough: setting out minimum standards on local policies, arrangements and provisions will be more useful and practical to parents and children.  Without stipulating these minimum standards the post-code lottery of services that currently exists in Scotland will continue.

Para. 21

…guidance will be used to promote good practice and will set minimum standards for identifying and meeting the needs of pupils with additional support needs.

The use of ‘guidance’ as opposed to a statutory duty will serve to undermine the whole set-up.  If there is no compulsion, there is no guarantee that all education authorities will adopt the minimum standards the Executive will set out and again, it will be the children and their parents who will continue to lose out.  The NAS is concerned that ‘guidance’ will be used as a loophole for the authorities to introduce measures that suit the  needs of authorities and not the users’ needs.  

Para. 22

Draft Bill removes the compulsory nature of educational, medical and psychological observation and assessments as part of the consideration by the education authority of a child’s needs.  

The NAS appreciates that assessments can be intrusive, but only a compulsory, wide-ranging assessment completed by qualified professionals can fully ascertain the true extent of a child’s needs.  Without the compulsory element, children who desperately need additional support may not receive the help they need if they are not assessed.  Again, education authorities are being given greater control over what a child can and cannot receive.  The principle of multi-agency assessment at the heart of current developments in disabled children’s services should reduce the intrusion of assessment into the life of a child and their family. The experience of the NAS is that inadequate support, rather than over-assessment, is the real problem for families.

Para. 23

Education authorities are obliged to seek advice on additional support needs from other agencies when they think it appropriate.

With the onus left on the education authorities to determine when they ask for advice and from whom, the NAS has concerns that the assessment process will be biased and incomplete.  Invariably, there will be a lack of appropriately qualified, expert professional input because it will be more cost-effective for the education authorities.  However, assessing and observing autism spectrum disorders needs to be carried out by professionals trained to understand what is involved in the spectrum of disorders and not just by any professional.  There is nothing in this draft Bill to stop education authorities from putting resource concerns over the needs of children. Consequently, The NAS believes parents should have a statutory legal right to demand appropriately qualified, expert professional assessment and observation. By ‘appropriately qualified’ we mean the professional should be acutely aware of disabilities such as autism spectrum disorders in order to make the correct observation and assessment for the child involved. 

Parent and Family Involvement and Support

Para. 26

Draft Bill ‘encourages’ education authorities to involve parents and to acknowledge their role in supporting their child’s education.

The NAS objects to the tone of this paragraph, which is patronising to parents. In many cases, parents of children with an autism spectrum disorder have to be and are ‘actively and continuously involved’ in their child’s education precisely because of the failure of their authority to provide adequate support.

Para. 28 

Draft Bill requires education authorities to provide parents with a named contact person who will act on behalf of the education authority in liasing with parents.

The NAS is concerned that the named contact will be used by education authorities to circumvent parents; the named contact may act as a buffer between education authorities and parents. Furthermore, what happens if the named contact does not carry out the duties expected of them, or carries them out in a way deemed unsatisfactory by parents?  Clarification on what mechanisms will be in place to monitor how named contacts perform in their duties is needed. 

Para. 29

The named contact will provide advice to parents on the system, let them know what is going on with their child, giving them contact details of other agencies, liases with professionals in schools, the education authorities and other agencies about provisions for the child.

There appears to be a considerable level of power given to the named contact over parents.  As noted above, if the named contact fails to undertake their duties competently, the effect will be to impede parents’ access to much needed information on how the process is progressing.  Consequently, the role of the  named contact should be that of a facilitator who acts at the behest of parents. Also, to encourage parents to have faith in the system and avoid accusations of bias, under no circumstances should the named contact be directly employed by the education authority.

Mediation

The NAS supports the introduction of mediation services. However, experience of the Parent Partnership services introduced in England and Wales by the Special Educational Needs and Disability Act 2001 is that mediation cannot resolve conflicts created by inadequate human and financial resources. The independence of parent partnership officers is also frequently questioned, and many areas have too few officers to provide an effective service to parents.

Para. 37

There is a duty on education authorities to provide a mediation service. Executive will provide minimum standards to ensure mediators are autonomous from education authorities decision-making structures and are independent from those involved in the identification or provision for those with additional support needs.

Notwithstanding the introduction of minimum standards, the very fact that mediation is being provided by education authorities in the case of dispute between parents and the education authorities cannot be viewed as impartial by parents from the outset.  Mediators will be in the direct employment of education authorities and therefore suspicions over impartiality will be a common ground of contention. Parents need to have faith in the system that they will be fairly heard; under the current proposals, this seems unlikely.  The NAS would recommend that mediation services should always be provided by independent organisations. The pilot mediation schemes being run by Enable across Scotland is one model that could be used.

Transitions and Future Needs

Transition, in particular following secondary school, is a particular area of weakness for young people with autism spectrum disorders. A UK-wide survey of adults with autism and their carers found that only 16% had their needs met in full during transition.
 

Para. 40

Under the general duty to address additional support needs, education authorities need to pay attention to transitions. Draft Bill acknowledges that the key to successful transition is preparation and planning.

The NAS welcomes the acknowledgement of transitions and the importance of preparation and planning for key stages in life.  However, will there be funding set aside by education authorities to follow children as they make the transition through the different stages of education? Moreover, education authorities should have a statutory duty to begin transition planning at 14. Transition planning should not be bureaucratic and cumbersome, but should deliver genuine multi-agency engagement and provide real choice for a young person in their future.  The requirement (Para. 46) that education authorities must notify relevant agencies a minimum of six months before transition is entirely inadequate for this purpose.

Co-ordinated Support Plan (CSP)

Para. 50

Draft Bill introduces a statutory CSP.  Aim is to plan long-term for the achievement of learning outcomes and promote co-ordination across a range of services (multi-agency and multi-disciplinary) needed to support this.  CSP will be for children with complex or multiple barriers to learning … and who require frequent access to a diversity of services outwith services from the school and education authority.

The NAS’ criticism of the CSP is premised on many of the preceding aspects of the draft Bill.  Without a statutory duty to formally assess children and without appropriately qualified, expert professional assessment and observation, children who need a CSP may not receive one. Children with autism spectrum disorders may not be included within the group with complex or multiple barriers to learning, as their needs are frequently misunderstood and many remain undiagnosed or misdiagnosed into their teens or beyond. Clarification on what constitutes ‘complex’ and ‘multiple’ is needed.

Para. 53

Parents will have the right to ask their education authorities to consider their child for a CSP.  The education authority will be able to refuse a request if they consider it to be unreasonable.

As the CSP lacks statutory enforceability, the NAS cannot see any grounds under which it would be reasonable for an education authority to refuse a parental request.  Moreover, clarification on the definition of ‘unreasonable’ is needed.

Para. 62

Short term targets of CSP and provisions needed should be updated throughout the year as required. The CSP will have an annex (Progress Report), the content of which cannot be appealed.  This will record any minor changes in circumstances or diagnosis, progress towards the agreed short term outcomes and any new outcomes set or changes to the provision.

The NAS takes issue with the provision not allowing the CSP annex to be appealed.  Firstly, this is contradicted by Section 12 (3) (c) (ii) of the Draft Bill and by Para. 68 of the background/explanatory notes to the Draft Bill which implies that all aspects of the Draft Bill can be appealed. Secondly, even if the annex is not technically considered to be a part of the CSP, then we would still assert that parents should have a statutory right to appeal the contents of the annex. The NAS strongly supports the right to appeal because changes in diagnosis and changes in circumstances should never be considered minor as minor changes can have a significant impact on the needs of a child.  More generally, the NAS has concerns that there will be no mechanism to monitor the implementation or otherwise of a CSP.

Para. 68

Draft Bill states that all parts of the CSP, including provision, will be eligible for appeal to a new Tribunal, as will decisions to discontinue it or not to review it.

As noted above, this appears to contradict assertions made in Paras. 62 and 75.

Appeals and the Tribunal

The provisions for a new independent Tribunal are the most welcome aspect of the draft Bill. It is particularly important that the Chair of each Tribunal is legally qualified, as SEN law is extremely complex.

Para. 77

Although the interests of the child will be the primary concern, the Tribunal will be expected to take account of the implications of any order it makes for setting precedents and for public resources (and consequently provision for other children).  This means that the Tribunal should never make a decision which would not be in the interests of the child.

This paragraph is inherently contradictory: how can the child’s needs be of primary concern when in the same sentence the Tribunal is being asked to consider setting precedents for public resources?  In the consideration of public resources, the child’s needs will inevitably be compromised.  Either the decision will be needs driven or will be resource driven; it cannot be both. The NAS would strongly oppose a Tribunal system that is explicitly bound by resource constraints.

Section 3 (2) (b) of the Draft Bill states that education authorities are not required to do anything which ‘is not practicable at a reasonable cost’.  Further clarification is needed on what constitutes ‘reasonable cost’.  If the onus is left to education authorities to define ‘reasonable cost’ then the NAS takes issue with this.  The worry is that it can be used as a get out clause by education authorities to avoid providing services that are right for a child.  The lack of clear definition over ‘reasonable cost’ merely reinforces the flaws that exist in the current set-up for SEN provision.  Moreover, linked in with Para. 77, the child’s best interests are at severe risk of being relegated to secondary position behind cost.

Para. 79

Tribunal will only have jurisdiction over education authorities.

This is a major flaw, imported from the English SENDIST model. Successful educational provision for many pupils with autism spectrum disorders depends hugely on input from other agencies. The Tribunal should be able to hold health and social services to account for failures to deliver therapeutic services, in particular speech and language therapy.

Para. 81

Tribunal will be ‘user friendly’ less intimidating and use plain English where legal representation (for either party) will not be encouraged.  There will be no legal aid available to parents or young persons for this purpose.

Creating a ‘user-friendly’ ethos in Tribunal is welcomed, but this sentiment is undermined by the situation over legal representation.  Legal representation is not encouraged, but neither is it proscribed, which means education authorities and parents who can afford it will invariably have legal representation at the Tribunal.  It is hard to believe that parents without the financial means for legal assistance will receive a fair hearing against education authorities that have considerable resources at their disposal.  Para. 81 penalises and subsequently excludes many parents from seeking justice purely on the basis of disposable income. The implication of this is that children or young persons with additional support needs may lose access to vital services because the legal instrument used for appeals is heavily skewed in favour of those with the means and resources to fight the case.

Concluding comments

The NAS regrets that the Executive intends to undertake such fundamental changes to the statutory framework around SEN provision without the clear support of a majority of parents and children with special educational needs. As none of the 18 questions posed in the initial consultation document concerned the abolition of the Record of Needs system, it is difficult to see how the Executive can demonstrate a mandate for change. To reiterate, the NAS hopes that the Executive will listen to the concerns voiced by many parents and organisations and review the draft Bill, to ensure that the rights of children with SEN and their parents are enhanced and not eroded.

For further information, please contact:

Shabnum Mustapha

Policy and Campaigns Officer – Scotland

The National Autistic Society Scotland

Central Chambers, First Floor

109 Hope Street

Glasgow

G2 6LL

Tel: 0141 221 8090

Email: shabnummustapha@nas.org.uk.

With thanks to NASEN and RONA for their input to this response.
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