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Special Educational Needs and Disability Bill

NAS Response

The National Autistic Society (NAS) is the leading charity for people with autistic spectrum disorders (ASD) in the UK. It has a membership of over 12,000, a network of 60 branches, and 60 affiliated organisations in the autism field. The NAS exists to champion the rights and interests of all people with autism and to ensure that they and their families receive quality services, appropriate to their needs. There are approximately 15,000 people with autism spectrum disorders in Northern Ireland.  The NAS welcomes this opportunity to comment on the Special Educational Needs and Disability Bill.

Q1:  Do you see any practical difficulties with the proposals on advice services and conciliation (paragraphs 2.2.1 and 2.2.2)

The NAS welcomes the proposals to implement the recommendations of the Disability Rights Task Force and to extend disability rights to education. The exclusion of education from the Part III of the Disability Discrimination Act has always seemed anomalous and the NAS welcomes the proposals to put that right. The NAS welcomes the fact that duties will soon apply to schools, further and higher education, youth services and adult education services. The NAS believes that the current proposals represent a real opportunity to remove anomalies and to make our education system, and ultimately our society, a more inclusive one.

However, despite clear intentions to provide a single and unified system, there is concern that there is the potential for confusion about which children and young people may be considered to have a disability, which may be considered to have special educational needs and which may be considered to have both. There is also concern that there is a lack of coherence between the two different parts of the proposed legislation as they relate to children with special educational needs and to children with disabilities. In particular, there is some concern that the consultation paper does not propose that the more pro-active aspects of the policies for children with disabilities should apply to children with special educational needs.

Those who support this approach argue that ‘the planning duty’ and ‘the duty to make reasonable adjustments to policies practices and procedures’ should be extended to include children with special educational needs as well as children with a disability. The rationale for this approach is as follows: 

· it is felt that for both groups of children, Boards and schools need to plan pro-actively, rather than respond to children and young people who arrive in the area or in the school. Work needs to be done in advance to develop expertise, adapt curricula or make physical changes to the environment;

· planning for both groups of children in the same way will render less problematic any confusion about which children have a disability and which have special educational needs since the same duty would apply to both groups;

· the combination of the planning duty on the Board and the school, and the duty to make reasonable adjustments to policies, practices and procedures make a sound basis for the consideration of the placement of individual children with a statement whether they have a disability, a special educational need or both. 

Whatever duties apply to which providers and in respect of which groups of children, it is important that new duties are linked to existing duties on schools and Boards. 

Q2 Do you agree that schools should have a statutory duty to notify parents that the school has concluded that their child has SEN (paragraph 2.2.3)

Yes, and with full reasons being set out that accord with the revised code of practice, including arrangements to be made, parent/school partnership agreement, review dates etc.

Q3 Do you agree that Boards should not be required to specify the name of a school in part 4 of a statement in cases where the parents have themselves made suitable alternative arrangements for their child’s education (paragraphs 2.2.4 and 2.2.5)

This appears reasonable. If used in a positive way, it avoids potential conflict and entrenchment of position by all parties if it is a named school which proves the sticking point in dispute.

Q4 Do you agree that parents should be allowed to appeal to the SEN Tribunal when the Board has refused an assessment request from the child’s school (paragraph 2.2.6)

The NAS has reservations about this proposal, however well intentioned. There is potential for misuse or abuse by individual schools, who may set parents on a collision course with the Board further their own ends and abdicate their own responsibilities.  

Q5 Do you anticipate practical difficulties with the proposals in relation to the SEN Tribunal? (paragraphs 2.2.7 – 2.2.10)

Requiring Boards conceding an appeal to comply with the parent’s request seems sensible, though we would like to know how this will this be monitored, enforced, and what redress will exist if the Board does not comply. Time limits should be made clear to parents, and advice and support made available – by parent partnerships arrangements and the voluntary sector. Requiring the school to maintain a statement until the appeal is heard where an appeal is against ceasing to maintain a statement is sensible, as is the recommendation under para 16 – these should not pose any significant problems, and close existing loopholes and potential for confusion.

Q6 Do you agree that the proposals to strengthen the right to a mainstream place strike the right balance between:

· Strengthening inclusion; and

· Protecting the interests of other children? (Paragraphs 2.2.12 – 2.2.15)

The NAS believe that all 3 conditions of Section 316 of the 1996 Education Act should be removed in their entirety in the interests of all children. This alone will send out the unambiguous message necessary to those schools still reluctant to admit children with autism and Asperger syndrome, and children with disabilities and SEN in general.

Q7 Do you agree that it is necessary, where it is not obvious that a student is disabled, for a student disclose his/her disability to the institution in order to benefit from the new duties (paragraph 3.1.7)

If it is not obvious that a student is disabled, the student may have a “hidden disability” such as an autistic spectrum disorder – the student may not want to disclose his disability for fear of being bullied or drawing undue attention to himself.  If this happens then it would be extremely difficult for the institution to adjust to the student’s requirements.  The NAS gives this advice to students with autistic spectrum disorders who are often described as having a “hidden disability”.  It is a person’s own prerogative to declare their disability but if they require additional support this is more readily available if they advise somebody of their disability.

Q8 What do you consider would be a reasonable and realistic timetable for introducing the new duties which are set out in Sections 2 and 3.

As soon as practicable, but a robust system for redress needs to be established first. SEN Tribunal members must receive comprehensive Disability Equality Training, including autism awareness.

The NAS offers autism awareness training for all professionals involved with children and young people with autism and Asperger syndrome.

A rapid, but staged approach must involve planning, guidance and training for all key personnel, e.g. Head teachers and Governors initially, followed by a limited time allowance to enable LEAs and schools to prepare budgets, and highlight priority areas.

We would seek clarification as to who will monitor the system – whether it would fall to the Disability Rights Commission or OFSTED, and how disability rights monitoring will dovetail with SEN provisions.
Q9 If a situation arises where a student develops a condition, or is not aware of any existing condition, and it starts to affect his attendance and/or studies:

1) is it reasonable to expect an education provider to consider whether it is a disability related cause; and

2) should a student be able to pursue a complaint on the basis that the education provider should have considered whether it was a disability related cause? (paragraph 3.1.7)

1) Many teachers contact the NAS asking for advice when they suspect that a child in their class or school may have an autistic spectrum disorder.  For this to happen the teachers must have knowledge of ASD and therefore training and awareness of disabilities is vital (See Q15).  Any behavioural or attendance issue must be investigated as a matter of course to find the underlying problem, if this is carried out then the school staff may become aware that a child has a disability such as ASD. 

2) Again, if the reason for the challenging behaviour or fall in attendance is not investigated fully then the student should be able pursue a complaint on the basis that the education provider should have considered whether it was a disability related cause.   

Q11 Do you agree that the new rights of redress for pupils should mirror the proceedings of the existing SEN Tribunal with its emphasis on remedy through educational means (paragraphs 3.2.17 – 3.2.21)?
We are conscious that any financial remedies would inevitably take funds out of provision, and therefore agree with the Disability Rights Taskforce final recommendation that remedies should involve directions to Boards and Schools to change policies and procedures after the event. These must follow statutory timetables for compliance, with a financial penalty for non-compliance.

We understand that many of our voluntary sector partners are working on viable systems for financial compensation, with low ceilings for payments. We would be willing to consider these. 

Q12 Do you agree the new duties apply to publicly funded higher and further educational institutions and Part III to the private and voluntary sectors (paragraphs 3.3.2)?
Yes, this supports inclusion and responsibilities. Government grants and funding will have to reflect cost implications.

Q13: Should education providers be covered by the new duties in relation to only their own provision? Or should this be extended to any provision on their behalf (paragraph 12)?
Where the provision is on premises controlled by education providers, the new duties should apply in preference to Part III, DDA.

Q14 Should education and services provided by an institution primarily for students fall within the new duties and other services remain in Part III?  Is such a division workable? (paragraphs 3.3.6)

No; clarity requires that all services provided by an education provider fall within the new duties, as any ‘doubt at the margins’ will potentially undermine the Act.

Q15 Are there other types of reasonable adjustments that providers should have to consider (paragraphs 3.3.19 – 3.3.20) (eg should assessment of students’ needs be a requirement)

The NAS feels that the Disability Rights section must reflect the high prevalence of developmental disorders including autism – we have therefore provided a handful of examples which might be useful for guidance, and we would wish to provide more examples of reasonable adjustments for students with autism and Asperger syndrome as currently they are unfairly disadvantaged. 

Reasonable Adjustments:
Training for staff – KEY ISSUE 

Results of a NAS survey
 show that parents value both mainstream placements with autism specific support, and autism-specific specialist placements, but have great concerns about both specialist and mainstream placements without an autism-specific awareness, involving an understanding of the particular difficulties pupils and students with autism spectrum disorders will face. If staff are not adequately trained, a sympathetic placement in the mainstream will remain difficult, and parents will continue to seek a specialist autism-specific environment for their child.

Example: A child with autism is excluded temporarily following an incident while queuing for lunch when he hit a teacher. The child’s autism meant that he could not appreciate the concept of queuing, and therefore wanted to stand at the front. The teacher did not appreciate the child’s particular difficulties and therefore insisted that he stand at the end. The school should consider Autism Awareness training for all staff, and regular reviews of individual children to develop any strategies required for the individual child.

Admission, administrative and examination procedures; 

Example: A pupil with autism has difficulties in examination situations to manage time, and to interpret questions which use examples based on social inferences, such as teenage culture, fashion, and relationships. The school should consider prompting the student as to when to move on to the next question, and auditing examination papers to remove obstacles such as references to predominantly social contexts, and metaphorical and ambiguous language which can be inaccessible to people with autism and Asperger syndrome.

Course content, including work placements 
Example: A college includes work placements for students on a particular course. A young person with autism has different requirements in terms of communication of instructions in order to complete tasks. The college should consider making provision for tasks to be broken down and structured, and presented to the student in written form for constant reference. They could also consider providing a support worker for some or all of the student’s work experience time in order to directly address the difficulties presented by their autism.

Physical features of premises 

Example: A normal school day involves lunch in a noisy dining room. A child with autism has exceptionally sensitive hearing, and suffers in hard physical environments. The school could arrange for the child to have lunch in a different room with one or two friends.

Teaching arrangements 

Example: Coursework involves creative and imaginative role play. A child with autism or Asperger syndrome finds such social formats distressing and confusing. The school could consider altering the course work module by, for instance, making the child observe another pair of children, and produce a report of the interaction – this would directly address the child’s Asperger syndrome, (their difficulties in understanding the motivation of others), as well as completing the course work exercise.

Additional teaching 

Example: A focus for additional teaching would be to check a child with autism’s understanding of the concepts being taught in the mainstream classroom setting. 

Communication and support services to disabled students 

Example: A child with autism or Asperger syndrome is presented with great problems in the unstructured social periods of the school day. The school may want to consider a ‘befriending’ arrangement with two peers of the child – to support interaction and play in the playground, and to sit with them in class.

The provision of information in alternative formats

Example: A child with autism is consistently late for classes, and it emerges that they have particular difficulties managing their time. The school might want to consider developing a visual timetable, with pictorial representations of tasks to be undertaken and achieved. This will also assist the child in discussing their day with their parents.

Q16 Although the list at paragraph 3.3.19 (‘assessing what is a reasonable adjustment’) is not complete, are there other factors that should be taken into consideration?
These appear comprehensive – guidelines and regard for code of practice will provide a sounding base for colleges; however, the NAS seeks clarification as to which body will monitor the use of such factors in individual cases.

Q17 Are there any other factors that should be considered in justifying less favourable treatment (paragraphs 3.3.19)?
We would wish to provide further examples for reasonable and unreasonable adjustments for students with an autistic spectrum disorder for guidance.

It should be noted that the test for justification under Part III appears to be different from that under Part II – the latter is objectively based, whereas this may not be the case under Part III (Rose v Bouchet 1999 IRLR 463)

Q18 Should the remedies and court used for these discrimination cases be the same as for Part III and other discrimination cases in education (paragraph 3.3.21)?

Yes.
Q19 What conciliation arrangements would be appropriate (paragraph 3.3.20)?
Providers should be required to include in their complaints procedure a level that includes independent review by a body drawing on appropriate persons with relevant knowledge and experience following UK-wide standardised guidelines and procedures. This should significantly reduce the number of cases which fall to the Tribunal or Courts to be decided. The NAS seeks clarification as to whether the same body will provide conciliation services to create greater uniformity between Disability and SEN provisions.

Q20 Should similar duties to those which are placed on providers of further and higher education be placed on providers of youth services?

Yes

Q21 Should the duties of statutory and voluntary youth service providers be the same, or how should they differ?

The NAS believes that the duties of statutory and voluntary youth service providers should be the same as those of further and higher education providers as this promotes the inclusion into society that we believe should be the right of every individual with an autistic spectrum disorder.

Points of importance not included in the consultation

Bullying
The NAS is also concerned at the omission of bullying on the grounds of disability in the consultation, and indeed of the Disability Rights Task Force report. The NAS believes that this must be tackled at the earliest opportunity. Bullying is often the issue which causes parents to opt for placement outside the mainstream. The current guidance recommending a policy on bullying must be made statutory requirement as a whole school policy with specific reference to bullying in relation to disability and children with special educational needs, including autism and Asperger syndrome.
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