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Youth Justice – The Next Steps?

A Response from The National Autistic Society

The National Autistic Society (NAS) is the leading charity for people with autism spectrum disorders in the UK. It has a membership of over 12,000, a network of 60 branches, and 60 affiliated organisations in the autism field. The NAS exists to champion the rights and interests of all people with autism spectrum disorders and to ensure that they and their families receive quality services, appropriate to their needs. There are approximately 520,000 people with autism spectrum disorders in the UK. The NAS welcomes the opportunity to comment on Youth Justice – The Next Steps, the companion document to the Every Child Matters Green Paper.

People with learning disabilities are over-represented amongst victims of crime. In 1999, Mencap reported that 21% of the people with learning disabilities they surveyed had been subject to physical attacks in the past year.
 Although research in this field is limited, naivety and a lack of social understanding are likely to increase the vulnerability of people with autistic spectrum disorders (ASD) to crime. Those who do come forward as victims or witnesses are often confused and distressed by the criminal justice system. 

There is little evidence of any significant association between autism and criminal offending, despite high-profile reports of violent and sexual offences.
 In fact because of the very rigid way in which many people with ASD tend to keep to rules and regulations, they are often more law abiding than the general population. 

A report by the Home Office in 1992 acknowledges that people with autism are likely to offend because of deliberate exploitation by others; aggressive behaviour often as a result of disruption of routine; anti-social behaviour through lack of understanding, communication difficulties, or lack of social cues; obsessional tendencies or morbid interests.
 Offenders rarely intend to harm others, often remain oblivious to the implications of their actions and are unable to demonstrate remorse. 

Whilst the NAS welcomes many of the proposals in Youth justice – the next steps? we are concerned that intervention to address offending behaviour amongst young people with ASD will not be effective unless the nature of the young person’s condition is acknowledged and understood. The NAS recommends that all Youth Offending Team (YOT) officers receive basic autism awareness training, and that one officer in each YOT receives further training in order to act as a point of reference for colleagues. The NAS values multi-agency working and would like to see YOTs included in the proposed Children’s Trusts. The NAS would also like YOT officers to take part in the common core training and continuing professional development for people working with children that is outlined in the Green Paper. 

Pre-Court Interventions

It is proposed that young offenders who admit their offence should be dealt with up to twice without going to court, in a structured way that ensures they face up to their behaviour. The NAS supports the view that diversions from court should be used wherever possible, as due to the current lack of autism awareness amongst the judiciary, court procedures pose many problems for young people with autism. 
Young offenders who have ASD may accurately and honestly relay their actions to the authorities, but they may not show any remorse or understand that their behaviour constitutes an offence, due to a lack of social understanding and an inability to see the world from someone else’s perspective. For example Howlin (1997) notes the case of Joey, who was fascinated with washing machines from a young age, in adolescence Joey would enter any house where he could hear a washing machine in action, and was unable to appreciate the alarm this caused the occupant.
 Therefore those responsible for identifying the most appropriate action need to have an awareness of autism, to ensure that young people with ASD receive the same treatment as their neuro-typical peers, and are not sent to court prematurely for failing to demonstrate remorse or a willingness to reform. 

Intervention programmes for young offenders with ASD need to reflect an awareness of autism, and an understanding of the individual’s condition if they are to address the offending behaviour effectively. The NAS would expect this to require a multi-agency approach, as those drawing up the programme would need to consult with professionals with knowledge of autistic behaviour in general and the individual’s condition in particular. The NAS would also like officers to consider whether the young person and their family have sufficient support to stop offending behaviour.  

General sentencing principles and structure

It is proposed that the current statutory aims and principles behind sentencing – preventing offending, taking account of welfare and ensuring just deserts will be reduced into a single main sentencing purpose of preventing offending. The NAS is concerned that ‘taking account of welfare’ will no longer be a statutory principle of sentencing. The Every Child Matters green paper proposes the extension of this duty across agencies, so it seems incongruous that this duty is to be downplayed in sentencing. We note that sentencers will be required to take a range of factors into account when making their decision, however it is not clear whether this guidance is binding.

The factors that sentencers are directed to take into account include the persistence of the offending; the individual’s age and vulnerability; whether there should be obligations on the young person’s parents; and what particular interventions have been tried if the person has been sentenced before and what would be appropriate now. 

In light of an ASD prevalence rate of 1 in 110, sentencers are likely to come into contact with a young person on the autism spectrum. However given the ‘hidden’ nature of the disability, especially for those at the high functioning end of the spectrum, sentencers may have difficulty identifying the difficulties experienced by the individual. If the primary objective of preventing offending is to be achieved for this group of young people in the long term, sentencers need to understand causes of behaviour and possible constraints on reform. Young people with ASD will respond very differently to various interventions. For example, a lift home in a police car following an offence may be a considerable incentive to repeat the action.

Police and other front line professionals also need autism awareness training. Although this is beyond the remit of this paper, the conduct of the police at the point of arrest will have significant consequences for the level of trauma experienced by a young person with ASD and their resulting behaviour. This is relevant to the current discussion, as professionals may interpret challenging behaviour at the point of arrest in a negative light at a later stage in the proceedings. 

The NAS feels that those sentencing young people with ASD should have a basic knowledge of their condition. Basic awareness training will enable them to know when to seek advice and make appropriate referrals in cases where they suspect a developmental disorder. Sentencers need to be encouraged to work with professionals already involved with the child, and to seek specialist advice. 

Families and communities

The NAS supports a ‘whole family’ approach to tackling youth offending, and would like to see a stronger focus on family support. However the NAS is concerned that the expansion of parenting orders and parenting contracts over emphasises the assumed link between poor parenting and poor outcomes. The NAS is concerned that parents will be criminalised for their child’s autistic behaviour.

The legacy of blaming parents for their child’s disorder is a not so distant, painful memory for many older parents of adolescents and adults with autism. The NAS is aware that whilst improved support for families is welcomed, parents resent measures that imply that they are the source of their child’s problems. 

Few disorders in children pose a greater threat to the psychosocial well-being of familiy members than autism.
 Research shows that parental stress and the impact on family life evolve over time, and increase in severity at adolescence. Key stressors during a child’s adolescence are securing critical services, managing behaviour in public, realisation of the permanency of the child’s handicaps and worries about the future. In the families surveyed this impacted on family recreation activities, finances, physical and mental health of parents, meeting the needs of siblings, maintaining relations with friends and marital relationships.
 Care needs to be taken to ensure that parents are supported and not blamed or penalised for their child’s behaviour.

For example, where Parenting Orders are employed in relation to truancy and exclusions, it is implied that this is the sole responsibility of the pupil and their parents. It does not take into account the school’s or LEA’s responsibility to ensure that there is a coherent behaviour policy, good classroom management, support for pupils from properly trained staff, anti-bullying strategies and numerous other systems that should be in place under the Disability Discrimination Act 1995. 

The NAS is aware of many cases in which pupils with autism spectrum disorders have been excluded from school due to a failure on the part of the school. An NAS survey found that 21% of children with autism have been excluded from school at some time, the most common reason given being that the school was unable to cope with the child.
 It is unacceptable to criminalise a child with an autism spectrum disorder because a school has failed to put in appropriate measures to help support them. This also applies to truanting, since a pupil with autism or Asperger syndrome may fail to attend school due to bullying or extreme anxiety.

Although it may be entirely appropriate to issue parenting contracts/orders in order to improve the behaviour of some pupils, this may well be discriminatory for pupils with autism spectrum disorders. It will not always be appropriate to attempt to “improve” unusual or “anti-social” behaviour if this does not cause harm. Pupils with ASD have a social and communication disorder and therefore it would be unfair to expect their behaviours to always be socially appropriate, especially if school staff have little training in understanding autism or there is not enough support provided.

Policing, public order and courts

Under the Anti-Social Behaviour Act, breaches of Anti-Social Behaviour Orders (ASBO) can be enforced though youth courts, extending the Penalty Notices for Disorder Scheme to juveniles who behave antisocially.

A person with an ASD can sometimes display challenging as well as obsessive and ritualistic behaviours.  This could include stereotyped movements, poor awareness of personal space, repetition of strange sounds and words, lack of flexibility of thought or becoming very upset or angry because of changes in routine. The definition of anti-social behaviour outlined in the Act is extremely general, open to interpretation and does not require any negative consequences to have occurred. Therefore behaviours displayed by people with autism spectrum disorders could be interpreted as anti-social and criminal.

For example, the NAS is aware that one child’s parents received an ASBO because their son was trampolining in his own garden and making “strange” noises which “caused distress” to neighbours. The NAS believes that this example and others highlight the potential for this Act to lead to further instances of disability discrimination, contrary to the Disability Discrimination Act 1995. 

The Home Office has issued guidance for Anti-social behaviour co-ordinators. However there currently no guidance on disability awareness available for those involved in the issuing of ASBO. We acknowledge the fact that it is not the Government’s intention to criminalise people with ASDs but without appropriate training, the police and other front line professionals will not be able to manage a situation involving an individual with autism appropriately. 

The Courts

The paper includes proposals to ensure that young people properly understand the court process. The NAS notes that this presents particular difficulties for young people on the autism spectrum who all experience difficulty with social understanding and communication. For example, an autistic teenager charged with arson, thought the court were discussing Arsenal football club during her trial. Although taught to say ‘guilty’ at the right moment, she clearly had no understanding of the implications of her actions or the court process.

The NAS welcomes the development of a young defendants’ pack that entails assigning a Youth Offending Team (YOT) officer or other professional, to a young defendant. The pack needs to be accessible to people with learning difficulties, if it is to help those who perhaps need it most. The officer assigned to an offender needs to receive some training in working with young people with special needs. There should be an officer with an understanding of autism in each YOT, who can advise colleagues or deal directly with related cases. The YOT should be able to inform the court about the communication needs of the defendant to facilitate appropriate cross examination and aid understanding.

The improvement of lawyers’ training with a view to accreditation for youth cases is welcomed. The NAS suggests that training for cases involving people with learning difficulties could be introduced within this framework. Research by Kebbell et al indicates that when questioned in court, people with learning disabilities are more prone to confabulation – replacing gaps in memory with distorted material, suggestibility – giving the answer that they believe is required by the questioner, and acquiescence – being more likely to say yes to a yes/no questions. They are also more easily confused by complex and multiple questions, and more likely to answer ‘yes’ when confused. However people with ASD can be competent witnesses, and are often scrupulously honest and able to recall events in detail. It is evident that lawyers with an understanding of these problems would be able to question witnesses/defenders much more effectively.
 This is not to suggest that questioning should be less rigorous for defendants with ASD, but that it is in everyone’s interest for the defendant to understand the questions and be able to answer accurately.

Similarly, specialist training for Crown Court judges in youth cases should cover learning disability. Kebbell et al suggest that although many judges may wish to intervene when questioning is inappropriate, many lack the necessary knowledge of people with learning disabilities to do so. Training, or advice from a professional or YOT officer before the trial, would enable judges to ensure that simple questions are asked in language that the witness/offender understands. 

Sentencing in the community

The expanded Action Plan Order which runs from 1 to 12 months imposes up to 2 interventions from a menu. The use of some of these interventions would depend on a positive recommendation having been made in the YOT report to court after agreement with local services. The flexibility of the Action Plan Order is welcomed, as it provides an opportunity to tailor interventions to target the causes of an individual’s offending behaviour. This reinforces the need for YOT officers to have an understanding of autism and a willingness to work with a professional with specialist knowledge of the child’s condition. 

An understanding of autism would also enable a YOT officer to make child behaviour contracts for young offenders with ASD, that the offender understands and that are achievable. 

More intensive sentences, including custody

Consideration of how children and young people in juvenile custody can be better protected is mentioned in the paper. Young people with ASD are likely to be singled out due to a lack of social understanding and any related inappropriate behaviour. It is important that their increased vulnerability to abuse is recognised. Without an informed and flexible approach to management custodial sentences can be highly punitive and completely unproductive for a young person with autism. 

However, the routine and familiarity of secure establishments is reassuring for some people with autism. This makes the disruption to the routine on leaving custody particularly traumatic. Therefore people with autism need particular support and attention to avoid the ‘revolving door’ effect when they leave prison. Offender-based outreach services for community sentence and custody leavers could be helpful to people with ASD if they were informed and flexible to their particular difficulties. Similarly, supervision in the community that makes up the second half of a detention and training sentence is particularly crucial. Due to their vulnerability, young offenders with ASD would benefit from the new-style units that have a stronger focus on resettlement. The increased openness of these units could also make the transition from custody to prison less traumatic.

Staff and organisation

A recurring theme throughout this response is the need for YOTs to receive training in autism spectrum disorders. YOTs have a crucial role in drawing up pre-court intervention programmes, recommending interventions under the Action Plan Order, guiding defendants through the court process and working to reintegrate offenders into the community. In order to be able to fulfil this role effectively they need to be able to identify the causes of offending behaviour, any possible constraints on reform and the kinds of intervention that will be effective. The NAS recommends that all officers receive basic awareness training, and that one officer in each YOT receives further training, in order to act as a point of reference for colleagues or to deal directly with related cases.

The paper recognises the importance of good working links between YOTs and other local services. This may be particularly crucial in cases involving young people on the autistic spectrum. Professionals from a range of agencies may well be already working with the young person and their family, and will be well placed to suggest appropriate interventions. The offending behaviour may derive from a lack of support in other disciplines such as mental health and education, and therefore could be addressed with appropriate action in this field. Families need support to manage difficult behaviour and this could entail specialist behavioural management programmes, parent-to-parent support, respite services or supported access to leisure opportunities.

The NAS is therefore disappointed that Youth Offending Teams are not identified as a key service to be included in the proposed Children’s Trusts and recommends that YOTs are involved from the start to aid planning and multi agency working. In addition YOT officers should take part in the common core training and continuing professional development for people working with children that is outlined in the Green Paper. The common training is intended to provide professionals working with children with a common language and understanding of children’s needs as the basis for positive professional relationships. It is difficult to see how this would not benefit professionals working in Youth Offending Teams. 

The NAS believe that the proposed review of YOTs’ membership and working relationships with other services should be located within the current debate about the reorganisation of children’s services, rather than be postponed until after this restructuring has taken place.  
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