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The Law Society supports the general aim of the Bill to provide a co-ordinated response to deal with various emergency situations, provided proper safeguards are in place to protect against misuse/abuse of power.

The existing legislation, the 1948 Civil Defence Act and the Emergency Powers Act 1920, were designed to deal with a possible Soviet attack and industrial and civil unrest respectively.  Neither of these appropriately provides for the possible risks and threats that the United Kingdom may encounter in the twenty-first century.  

The Law Society welcomes the Government’s changes to the draft Bill, including the decision not to remove the courts' powers to consider human rights abuses under these laws, and the narrowing of the definition of the term ‘emergency’.  However, we firmly believe that any new legislation must be compatible with the UK’s regional and international obligations, and continue to be concerned that some measures may be incompatible with the Government’s human rights obligations.
1. Emergency

The scope of the Bill extends beyond that of the Emergency Powers Act 1920 which was concerned solely with:

"the supply and distribution of food, water, fuel, or light, or with the means of locomotion, 
to deprive the community, or any substantial portion of the community, of the essentials of life".

We applaud the Government’s decision to support the view of the Select Committee
 that the definition of ‘emergency’ in the Draft Bill was unduly broad.  We support the removal of "political, administrative or economic stability of the UK" in the definition of ‘emergency’, but continue to have concerns that the degree of latitude in the definition leaves the Bill open to possible misuse. 

The definition of ‘threaten damage to security’ as part of the definition of emergency in the Bill
 includes threats of ‘terrorism’ within the meaning of section 1 of the Terrorism Act 2000. In that Act ‘terrorism’ is defined as threats or acts involving serious violence against a person, serious damage to property, endangering a person’s life or poses a serious risk to the health or safety of the public. However, it also includes acts ‘designed seriously to interfere with or seriously to disrupt an electronic system’.
  In our view an interference with an electronic system does not merit inclusion within the definition of an emergency except where it threaten the lives of individuals or deprives the community of the essentials of life.
We support the guiding principles of a “triple lock”: that the situation must be serious enough to warrant the use of Emergency Powers; that Emergency Powers, allowing the making of Emergency Regulations should only ever be used if there is a genuine need to take such measures; and that special legislative measure should be declared on the minimum geographical extent required.  We note that the Bill outlines these provisions in Clauses 19, 20 and 22, but agree with the Committee
 that the triple lock would be more clear if it was explicitly outlined in a singe clause on the face of the Bill.

We emphasise that the Government’s response to any disruption must be proportionate to the emergency in question and that appropriate safeguards must be in place to guard against the possibility of misuse. We welcome the new provision, which states that emergency regulations must be in proportion to that aspect of the emergency to which it is aimed (Clause 22(b)).
2. Urgency

We remain concerned with the scope of the powers granted under the “Urgency” clause of the Bill.  Clause 7 (1)(b) applies where a Minister of the Crown thinks “that there is insufficient time for regulations or orders to be made”.  We query the definition of “insufficient” and the criteria in order to determine whether or not there is “insufficient time”.  We have concerns that without further definition, this clause may enable states of emergency to be declared without proper parliamentary scrutiny.
3. Human Rights

The principle of non-derogability of fundamental rights must be respected.  Regardless of the state of emergency, there are some rights which should never be infringed. When States consider derogation from international conventions, the predominant objective of a State party must be in restoring a state of normality with full respect for its conventions.
Article 15(1) of the European Convention on Human Rights (ECHR) provides that States may take measures derogating from their obligations under the Convention “in time of war or other public emergency threatening the life of the nation provided that such measures are not inconsistent with obligations under international law”.
  

The definition of ‘emergency’ in Article 15(1) ECHR has been considered on a number of occasions at Strasbourg.  The ECtHR has concluded that 

“the natural and customary meaning of the words ‘other public emergency which affects the life of the nation’ is sufficeintly clear; they refer to an exceptional situation of crisis or emergency which affects the whole population and constitutes a threat to the organised life of the community of which the State is composed”.

We believe that the circumstances in which regulations may be made for the purposes outlined in clause 18 of the Bill extend beyond the permitted scope of derogation.

International law stipulates that a statement of derogation must include the reasons for the derogation and the date on which it is to be terminated.  We support measures to limit the length of time for derogation to 30 days.  We urge the adoption of additional safeguards to limit the total length of time that a derogation can be extended.

We support the Government’s decision to allow the courts to consider the Bill’s compatibility with the Human Rights Act.
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