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Executive Summary

This paper sets out Depression Alliance’s objections to the Draft Mental Health Bill 2002 (the Draft Bill), and is our response to the consultation started in June 2002.

Firstly, we are disappointed with the way in which Government has conducted the consultation.  The Draft Bill is the outcome of the White Paper published in 1998, and is largely unchanged despite widespread criticism from mental health professions, user groups, charities and other interested parties.  

The current consultation exercise has taken place during the summer when many people are away on holiday and when Parliament and the National Assembly for Wales are in recess.

Depression Alliance takes the view that failings in current arrangements for mental health are due to a lack of resources rather than a lack of legislation.  As such, we are not convinced that the Draft Bill is necessary at this time.  Furthermore, since the Draft Bill introduces new powers that are likely to divert even more mental health services’ money and staff time away from patient care, we are concerned that the Draft Bill will leave many people with no services at all.

We believe that the Draft Bill should be rejected for 6 key reasons:

1. It contravenes Articles 3 and 5 of the European Convention on Human     Rights.

2. It is highly stigmatising and will deter people with mental illness from seeking help.

3. It is likely to lead to a “safety first” culture in which people are detained due to a perception of risk rather than any actual threat to themselves and/or others.

4. It will result in more bureaucracy leading to less patient care.

5. It will lead to people receiving inadequate services due to bed blocking, overstretching of community psychiatric services and thousands of people having to fall back on primary care services.

6. Without massive extra resources, it will fail in its objective of preventing people with mental illnesses committing homicide and suicide; and will make ordinary mental health care unworkable in practice.

Depression Alliance calls on Ministers to withdraw the Draft Bill, and for Members of Parliament  to vote against it if it is introduced in the Queen’s Speech.

Summary of changes between the current situation and the Draft Bill proposals:

	
	CURRENT SITUATION
	PROPOSED

	Criteria for detention
	· Defined by practice and case law

· Personality disorders only if treatable

· Clear exclusion criteria 
	· Very widely defined.  Some people (e.g., learning disabled) would be liable to detention if they ever declined medical treatment

· No exclusion criteria

· No requirement that treatment will help the patient

	Severity
	Must be ill enough to require hospital treatment
	No severity test

	The applicant
	· Has discretion whether or not to apply for an order

· Approved Social Worker
	· No discretion.  If the criteria for compulsion are met an order must be made

· Any healthcare worker

· Proposal to allow the views of criminal justice agencies to be taken into account in decisions about detention and/or compulsory treatment

	Nearest relative
	· Can discharge a patient 

· Can object to an order lasting more than 28 days
	· Right lost

· Right lost

	Person in charge of treatment
	Psychiatrist
	Psychiatrist, psychologist, nurse, others as the Minister sees fit

	Discharge (unless convicted of an offence)
	· Psychiatrist

· Tribunal

· Statutory Managers

· Nearest relative
	· Tribunal (may indefinitely prevent a psychiatrist from discharging a patient (who has done nothing wrong)

	Mental Health Tribunal
	· Must include a doctor

· When requested by a patient
	· Usually will not include a doctor

· Whether requested or not

	Psychiatrists’ duties
	· Undertaking assessments when requested by a GP or other medical practitioner

· Writing reports for tribunals

· Attending Tribunals (where necessary)

· Serving on Tribunals
	· As now plus
· Many more Tribunals (more detained patients and will occur whether wanted or not)

· Undertaking assessments when requested by anyone

· Serving on expert panel

· All resulting in less time available for seeing patients

	Duration of compulsion in the community
	· Up to one year for medical treatment
	· Indefinitely for medical treatment even if symptom free


About Depression Alliance
Depression Alliance is the leading UK charity for people with depression.

We work to relieve and to prevent this treatable condition by providing information, support and understanding to those who are affected by it. We also campaign to raise awareness amongst the general public about the realities of depression.

A member-led organisation, we have offices in England, Scotland and Wales. We co-ordinate a national network of self-help groups so that people with depression can share experiences and coping strategies with others in similar situations, and produce a unique series of free publications which provide information on depression and related topics. We also offer a range of mutual support services for our members, including a pen friend scheme, correspondence service and email group.

Depression currently affects between 10 and 14 percent of the population.  It will affect around 20 percent of the population at some time in their lives.  The world Health Organisation predicts that by 2020, depression will have overtaken heart disease as the single biggest illness in the world.  All of these people are threatened by the Draft Mental Health Bill 2002.

Introduction
Depression Alliance opposes the Draft Mental Health Bill 2002 (the Draft Bill).  We believe that it is a criminal justice bill that pays little attention to mental health.  Furthermore, it destroys the civil rights of the 25 percent of people affected by mental illness at some time in their lives, we believe in order to compulsorily detain some 300-600 people thought to pose a risk to public safety.  We see nothing in the Draft Bill that addresses the current shortcomings of existing legislation.  Indeed, the Draft Bill would most likely result in the removal of services from many people affected by mental illness.  We believe that the Draft Bill should be withdrawn and replaced with two distinct sets of proposed measures:

· A Mental Health Bill that enhances the rights of people with mental illness, and promotes access to appropriate treatment for all, including those who have to be detained.

· Criminal Justice proposals dealing specifically with those people thought to be a threat to the public because of “severe personality disorders”

The Ministerial Foreword to the consultation paper for the Draft Bill asserts that:

“Most people with mental health problems receive care and treatment with their consent.”

In fact, most people with mental health problems do not even seek treatment. Those who do, often receive less than adequate treatment.  It is a lucky few who get the choice and access to an effective combination of talking treatments, occupational and educational therapy and medication.

The Ministerial Foreword goes on to assert that:

“Some people, however, because of their illness, can be a danger to themselves…”

This is misleading, as is the premise that we require sweeping new powers to prevent people affected by mental illness from committing homicide and/or suicide.

The changes outlined in the Draft Bill will do little to support those people at risk of committing suicide and/or homicide.  In fact, some 150-200,000 people every year commit serious self-harm/attempted suicide in addition to around 7,000 successful suicides a year.  Many of these people present themselves for treatment.  However, many of these fail to be treated effectively due to lack of resources, not lack of powers.

Mental health legislation has always included provision to detain people deemed to be at risk to themselves and/or to others.  Such provisions have included compulsory treatment for people detained in this way.

The new Draft Bill proposes to extend these provisions to cover people previously excluded from mental health legislation, and to allow compulsory treatment of people whose illness is not considered severe enough to warrant in-patient treatment.

Depression Alliance remains concerned about legislation that allows compulsory detention and/or treatment, even where the risk is perceived to be to the patient alone.  The very act of detaining someone for acts, either legal or illegal, that they may commit in future, is immoral.

The Government must pay attention to the moral and practical issues that will render the Draft Bill unworkable in practice.

Moral objections
Innocent until proven guilty?

British criminal law contains the fundamental assumption that a person is innocent until proven guilty.  This assumption has underlain English law ever since trial by ordeal was superseded.

British criminal law also contains the provision that a person accused of a crime (especially one so serious that it carries a penalty of prolonged imprisonment) has the right to have his or her case heard before a jury of his or her peers.

The provisions in the Draft Bill run contrary to both of these fundamental provisions of British criminal law.  

Furthermore, the Draft Bill is out of step with Article 5 of the European Convention on Human Rights.  Although this allows for the detention of people of “unsound mind”, this is quite tightly defined as being incapable rather than simply of having a mental disorder.  By widening the definition, the Draft Bill does not escape the obligation not to detain people where there is no “actual” threat to the public or the detained individual

The Draft Bill proposes the indefinite detention of people who have not committed a crime but who are thought to be a danger to the public and/or to themselves.  This despite the fact that self-harm and suicide are not illegal.  The evidence for the claim that these people are a risk will not be brought before a proper jury in a court of law for proper consideration.  Rather, the person will be detained by two “experts”
 for a period of 28 days, after which 

The decision will need to be ratified by the new Mental Health Tribunal
.  

Since the Draft Bill requires that all decisions be recorded in writing, particularly a decision not to detain or to discontinue detention, we believe that individuals working within the system would err on the side of detention in order to protect themselves from the threat of disciplinary or legal action if an error were made.

The effect of the Draft Bill would be to make a person guilty on the basis of questionable opinion that will be able to stand without cross-examination.  The appeals procedure, while providing some protection, would involve the detained person having to prove his or her innocence.  At no point would the detained person be treated as innocent or be afforded the opportunity to challenge the evidence on which he or she is being detained before a jury.  As such, the Draft Bill is morally repugnant.

Detention on the grounds of mental illness
The immediate power to enter a home and to detain a person under the terms of the Draft Bill is far too wide to be acceptable to any reasonable person. The Draft Bill proposes that an “approved mental health professional” believes that a person is suffering from or appears to be suffering from a “mental disorder” and is not under “proper care” in order to enter and search a person’s home, apply for a warrant to have that person arrested and removed to a “place of safety”.

Here the Draft Bill is aimed at people who have not (necessarily) been in contact with mental health services before.

It is not clear who would count as an “approved mental health professional”.  This seems to be a person who will replace the current, specialist and independent mental health social worker.  Rather than being independent, and able to speak for the patient, this person would now be a part of the team responsible for having the patient detained.

Defining mental illness
The term “mental disorder” in the Draft Bill is too broad:

Mental disorder means any disability or disorder of mind or brain which results in an impairment or disturbance of mental functioning; and “mentally disordered” is to be read accordingly.

This would readily apply to people with mild anxiety or depression.  It might apply to people with phobias or similar social anxieties.

The government is seeking to assure the public that the Draft Bill will not allow people to enter and search the homes of mildly depressed, yet perhaps misunderstood, individuals and subsequently have them detained.  This may not be this governments’ intention, but under the proposed legislation there is a risk of this situation being realised.

The Draft Bill must be reviewed to clarify whether it is aimed at detaining and managing people who pose a serious risk to the public, or whether it is about meeting the needs of the majority who need effective and appropriate care.  These two purposes are incompatible, and cannot be the subject of one Bill.

Detention of those at risk

Existing legislation already allows for the detention of people with treatable mental illness who may be a risk to themselves and/or others.

 This provision, although partially accepted in practice
, has moral problems because it is out of step with our approach to other types of illness.  In all other circumstances, compulsory detention would constitute wrongful arrest.

The problem is that in mental health law, having a diagnosis of a mental disorder is taken to mean that a person is unable to make decisions about their own treatment.  Thus, rather than having to prove that an individual is unable to make reasoned decisions about their treatment, the law allows for the person to be detained against his or her will on the assumption that he or she is unable to make a decision.

In practice, many people with diagnoses of various mental illnesses are fully able to make decisions about their treatment preferences.  It should be for the “experts” to prove that the person cannot make a reasoned decision and, should therefore be detained, not the individual being presumed to be incapable of deciding what treatment they require
.  This must include arrangements for “living wills” in which, when well, people set out how they would prefer to be treated if they become ill.

Compulsory treatment
If a doctor forces a patient to undergo treatment without obtaining consent, he or she is guilty of assault.  Furthermore, the NHS Trust that employs the doctor could be vicariously liable as an employer, and be liable for considerable damages.  This is true even if the treatment is lifesaving.  For example, a Jehovah’s Witness cannot be compelled to have a blood transfusion even if they would die without it.  A cancer patient may refuse chemotherapy or radiotherapy even if death will be inevitable without it.

There is no such thing as a lifesaving treatment for mental illness.  There is however incarceration that removes patients from the means of harming themselves; chemical sedation that acts to remove the desire to harm for as long as the patient remains sedated; radical neuro-surgery that is as harmful to the patient as the harm she or he may bring about.  Drug therapy, ECT, counselling and occupational therapy are not lifesaving.  Yet the Draft Bill seeks to force individuals to be treated regardless of their individual requests or assertions.

The treatment that the Draft Bill seeks to compel is about managing mental illness.  It is neither lifesaving, nor is it a cure.  Moreover, it is not about an individual’s rights or health care
.

There is, therefore, even less moral ground for compulsion than would be the case with physical illness. Furthermore, recent case law establishes that wanting to end one’s life can be a rational desire and cannot therefore be automatically taken as proof of being of unsound mind.  Thus, paradoxically, someone with a physical illness who acts to take their own life is acting legally and enjoys the protection of the law to prevent the authorities intervening to stop his or her suicide, while someone with a diagnosis of mental illness can be detained and forced to accept treatment.

Good practice in recent years has followed the belief that the patient should be at the heart of, and involved in, all decisions concerning care and treatment.  The final “Care Plan” should be the outcome of joint decision making between patients, relatives and carers, psychiatrists and other mental health professionals.  The Draft Bill turns this good practice on its head.  The patient is disenfranchised; relatives and carers have had their rights removed; even psychiatrists are no longer necessarily involved in decisions about treatment.  Under the Draft Bill, all treatment decisions lie with the new Tribunal.  It is possible for a patient to go through the whole procedure from initial assessment to detention and compulsory treatment without once seeing a psychiatrist.  This is unacceptable.
Accommodating those Detained 
Depression Alliance is concerned that the Draft Bill will result in a severe drain on existing services as our remaining hospital beds will be needed for assessing and detaining those deemed to be at risk.  At a time when people have difficulty securing a place in hospital in times of crisis, we fear the result of detaining even more people.  The Draft Bill takes no account of the knock on effects on community based secondary services or primary care, both of which could be stretched beyond breaking point if forced to care for people who would most appropriately be treated in hospital.

In a Guardian (3-7-02) report on the day after the Draft Bill was published, Jacqui Smith MP, the Minister responsible for the Draft Bill, is cited as saying that the main focus is on removing a loophole that allows people with serious personality disorders to evade incarceration because they have not committed a crime, but cannot be treated in hospital.  The Draft Bill will, according to the article, apply to some 300 to 600 people for whom the government is currently finding places in prisons and secure psychiatric units up and down the country.

Hospitals provide temporary accommodation to those undergoing treatment.  Prisons are centres of punishment, correction and rehabilitation.  It would be wrong for someone detained under the Bill to be accommodated in a hospital, since they cannot be treated and since hospitals, including psychiatric units, are not designed as a permanent form of accommodation.  Nor is it appropriate to detain someone who has not committed an offence in a prison, since their mental illness is not about punishment, correction or rehabilitation.  

The only reasonable step if the Draft Bill is enacted would appear to be to establish a new type of institution specifically for people who have not committed a crime and who cannot be treated in a psychiatric hospital.  Since, as the Minister confirmed, we are only talking about 300 known individuals, with perhaps 300 more currently not known, we should be able to develop a single institution to house all of these people.  This institution would need to be as open and comfortable as possible in order to, as far as possible, compensate for detention without illness or offence and importantly to provide the support and care these individuals require.
False positives and true negatives
The Draft Bill implies that accurate predictions of risk can be made by the experts
.  However, the current state of knowledge and practice within the mental health professions is such that while social groups can be identified as being “at risk”, individuals cannot.  That is, after a person with a mental illness has harmed/killed themselves and/or someone else, it is possible (with hindsight) to see that they had a number of personal and sociological characteristics that put them at risk
.  However, when faced with individuals – even those from within “at risk” groups – it is impossible to determine which will go on to harm/kill and which will not.

The most obvious demonstration of the paucity of so-called “expert” judgement is in the percentages of “true negatives” – that is, those people deemed by the experts not to pose a risk, but who go on to kill/harm.  In the case of successful suicides, 87 percent of those in contact with mental health services were deemed to be at low risk or no risk for the immediate future, and 61 percent for the long term
.  In the case of homicides, the situation was even worse with 91 percent of those committing homicide being thought to be at low risk or no risk in the immediate future, and 75 percent thought to be at no or low long-term risk
.

This issue is of critical importance because many of the high profile cases that the Draft Bill seeks to remedy result from this kind of failure.  They are not cases of untreatable “severe personality disorder” 
, but people with treatable mental illnesses whose treatment was discontinued.  Quite reasonably, members of the psychiatric profession have pointed out that we currently lack the expertise and objective tests to accurately measure risk. The failure rate is 85:15 for suicide and 90:10 for homicide.
 

It is not unreasonable to extrapolate from the high percentage of “true negatives” that the Draft Bill would result in a similarly high number of “false positives” – people who are not a threat but who are detained.  This is particularly the case if the whole culture of mental health services is altered in line with the ethos of the Draft Bill.  No social worker, nurse, psychologist or psychiatrist, and no NHS Trust will want to be the first to fail to detain a patient who goes on to kill.

We have neither the expertise or objective measures of risk to avoid detaining and/or compelling the treatment of the wrong people.  Until such measures are developed we should avoid the temptation to detain the innocent according to what they might do – no matter how serious the crime we believe they may commit.

With as many as one in four people experiencing mental illness at some time in their lives, the scope for false positives is even greater.  Indeed, the Royal College of Psychiatrists have estimated that we would need to detain between 2,500 and 5,000 entirely innocent people in order to prevent a single killing by someone with a mental illness.

Detention/compulsion arrangements
The Draft Bill does not make clear how compulsion will work in practice.  it assumes a much wider availability of NHS mental health services than is actually the case.  With the introduction of Care in the Community, there was wholesale closure of many of the large, old psychiatric hospitals.

It is well recognised that the current resources in mental health are severely stretched.  People seeking help for their mental illness are often denied access to in-patient care, with evidence of bed blocking due to inadequate community based services.  It is this chronic lack of resources, not legislation, that leads to the contradiction of people having to remain in detention after successful appeals, whilst those voluntarily seeking a spell in hospital cannot secure the treatment they need.
Although we have seen a slight increase in the number of psychiatrists’ posts in England and Wales, reflecting increased demand, we have also seen an increase in the number of vacancies.  In 1999 there were 3205 posts with 366 vacancies.  In 2000 there were 3352 posts with 386 vacancies
.  Nationally, there is a 12 percent shortfall in the number of consultant psychiatrists.  Much of the shortfall is due to too few people training as doctors – a situation that the Royal College of Psychiatrists predicts will take 12-15 years to rectify.  

Similar shortages exist across most mental health services professions.  Furthermore, GPs are finding an increasing proportion of their time being taken up by people with mental illness – particularly those with mild to moderate depression.  GPs are increasingly unable to secure secondary mental health services and become the only “therapists” available to those seeking treatment.

The Draft Bill and accompanying documentation makes no reference to resource implications such as the need to expand either the number of hospital units or the number of mental health services staff.  It does, however, imply considerable increases in workloads across the mental health professions.

There is real concern that those awaiting assessments and those detained under the provisions of the Draft Bill will take up a significant number of hospital places.  This will have a knock on effect as people whose treatment would most appropriately be delivered in hospital will not be able to get a bed.  Consequently, this will put pressure on community based secondary services and lead to patients being pushed back into primary care.

Furthermore, considerably more staff time will be needed to cope with the numbers of individuals compulsorily detained and/or subject to compulsory treatment orders.  Arguably more than would be required if patients were admitted to hospital and treated as part of a consenting and informed treatment plan.  Therefore, the demands of compulsion on staff time – irrespective of whether this is in hospital or in the community – will also lead to a levelling down of services available to those who currently volunteer themselves for treatment.  Again, people who require secondary services will have to fall back on already over-worked GPs.

A failure to address resource requirements and extra pressure on staff and existing services will have a detrimental effect overall.  Existing users will be denied access to services and care, putting vulnerable people at considerable risk from themselves.

Future legal actions 

Another way in which the Draft Bill is likely to be unworkable is in the considerable scope it leaves for legal action.  On the one hand, people subject to compulsory detention and/or treatment will be able to bring cases under Article 5 of the European Convention on Human Rights (ECHR) which forbids unlawful detention, and Article 3, which prevents degrading treatment.  On the other hand, the Draft Bill may leave an implied right to treatment for people who are a threat to themselves and/or others.

If the Draft Bill is intended to protect people who are at risk of harming and/or killing themselves and/or others, than those are the people the Bill must be applied to.  Every year there are between 150,000 to 200,000 attempted suicides and/or incidences of serious self-harm
.  This is likely to be an under-estimate, as people who self-harm tend to be secretive about it.  At present, many of these people are denied access to hospital and to formal treatment plans.  Under the Draft Bill, all of these people must be detained for assessment, and must accept compulsory treatment whether in hospital or in the community.

While the government could find itself facing legal cases under ECHR for wrongful detention and/or degrading treatment, it might simultaneously face negligence actions by the victims and families of people who are not detained and/or treated who go on to kill themselves and/or others.

The potential for legal action if the Draft Bill were introduced would, in itself, render it unworkable.

Treatment under the Draft Bill

Treatability

One would assume that a Mental Health Bill would have something to say about the need for effective and appropriate treatment for people with mental illnesses.  In fact, the Draft Bill removes the provision in current law that disallows the use of non-therapeutic interventions.

The removal of this “treatability test” opens the way for medical interventions aimed at non-therapeutic outcomes.  One example would be the sedation of patients in order to make them easier to manage and supervise – the so-called “liquid straightjacket”.  We believe this to contravene Article 3 of the European Convention on Human Rights, and thus to be unlawful.

We believe that all treatment decisions must be based on good evidence-based clinical practice taking into account the individual’s needs and consent.  It is immoral and repugnant to instigate treatment options based on social and resource issues.

Defining treatment

With this in mind, it is essential that the therapeutic approaches to mental illness include all options and potential combinations.  No single intervention is the panacea and an individual’s clinical and social needs and choices must be integral to all treatment programmes.

To this end, Depression Alliance would expect to see talking therapies, pharmacological interventions, occupational therapies and education explicitly included in a Mental Health Bill.  We would also expect a Mental Health Bill to allow scope for the development and use of new and innovative therapies that are likely to emerge after any new Bill is introduced.

Someone detained under the terms of a Mental Health Bill would reasonably expect their programme of treatment to be based on those elements that will bring about recovery, and lead to stabilising their condition allowing them to function within the community.  The Draft Bill does not do this.

Undermining patient/carer relationships
Effective treatment of mental illness is underpinned by therapeutic relationships developed between patients and service providers.  These relationships are built on trust and integrity – two essentials without which vulnerable people are unlikely to continue treatment or seek help in future.

The threat of detention/compulsion in the Draft Bill risks undermining the relationship of trust that needs to be built up if patients’ compliance is to be optimised.  

People with depression experience feelings of inadequacy and low self-esteem and it is likely that these patients will be reluctant to talk about their illness if they feel at risk of detention and/or compulsory treatment.  Moreover, future patients may be deterred from seeking treatment at an early stage due to the fear and stigma of being detained.  A high proportion (76%) of suicides are by people who have not been in contact with mental health services in the year prior to their deaths
.  We suspect that a significant number die without ever seeing a doctor because the stigma surrounding mental illness stops them seeking medical help.  

The Draft Bill can only lead to a worsening of this situation.  Rather than helping those who may be a threat to their health and safety, the Draft Bill would discourage them from seeking treatment, thus increasing the risk of serious self-harm and/or suicide.

Stigmatising mental illness
Language use

Stigma operates by highlighting one element of a complex person to that person’s detriment.  Thus, we should not talk about “schizophrenics” or “depressives”, we should talk about someone who is or was affected by schizophrenia or depression.

As was the case for ethnic minorities and, more recently, disability groups, people with mental illnesses have worked hard to ensure that mental illness is described and depicted in an appropriate and sensitive manner, breaking down stigma and challenging stereotypes.  Furthermore, the NHS and social services have made significant advances in the use of appropriate language and addressing stigma, as is evident from the National Institute for Mental Health in England and by the policies adopted by the National Assembly for Wales.  It is disappointing and concerning that the language used in the Draft Bill is a retrograde step in this process.  Enshrining a single legal definition “mentally disordered” into common language will work against all the agencies and organisations that continue to work hard to de-stigmatise mental illness and encourage individuals to seek treatment.

Media distortion

The role of government is not to pander to uninformed opinion, but to provide public information to clarify complex issues.  Thus, government should be encouraging mass media to report on the differences between various mental illnesses, rather than introducing the single catch-all category of “mentally disordered”.

Stigma applied to mental illness by mass media often works by taking the label “mentally ill” as proof of that which needs to be explained.  For example, mass media commonly report on crimes committed by someone with “a history of mental illness” as if this explains the criminal act – it does not.  Even in the case of homicide, while 45 percent of perpetrators had been mentally ill at some point (including 14 percent with drug/alcohol problems), only 13 percent had mental illness at the time of the offence
.  This is very rarely clarified in reporting.

Outcasting

Perhaps the worst form of stigma is when a mass of individuals is defined into a single out-group.  By lumping the 25 percent of the population who will experience mental ill health at some point in their lives into a single out-group – “the mentally disordered” – the Draft Bill legitimises and seeks to enshrine in law a similar stigma.

There is a huge range of mental illness that exhibits a range of complex symptoms.  This means that the public need education – they are not unable to differentiate.  The general public know the difference between football, hockey and rugby despite all being played by two teams on a grass pitch with goals at either end.  Every agency and individual involved in mental health services has a duty to ensure that language and behaviours work towards greater understanding of the range of mental illnesses to ensure that these vulnerable people are not perceived as a single entity requiring the same broad brush approach to treatment.

To give an example, when Bro Taf Health Authority tried to open a day centre for people affected by depression, they were faced with a 250 strong residents’ blockade of the centre.  Residents’ leaders were quoted as saying:

“We’re sympathetic towards people with mental health problems.  But people suffering from depression are unstable and can be very dangerous.  The fact that these patients would be transported to and from the day centre rings alarm bells and gives credit to the belief that such a centre would be a menace to the community.”

“Woodland Terrace is surrounded by schools.  It would be like putting a time bomb in a residential area.  And if drugs are kept on the premises that centre might become a magnet for break-ins by drug abusers.”

Thus we already have the belief that people being treated, voluntarily, in the community for depression are unstable, dangerous and a danger to children.  This is the type of stigma that people affected by mild and/or moderate depression currently face on a day-to-day basis.  It is the reason why people cannot talk to their employers, and it is why people do not seek treatment until their depression becomes severe and enduring.  Labelling these people (Between 10 and 16 percent of the population at any one time) as “mentally disordered” can only make matters worse.

In conclusion
Depression Alliance opposes the Draft Mental Health Bill 2002 on both moral and practical grounds.

Whilst we recognise the need to manage the tiny minority of individuals who pose a possible threat to others, we are not convinced that the Draft Bill properly deals with this issue.  Of far greater concern are the majority of individuals who have more common forms of mental illness, including depression and anxiety, who face the real risk of either not being treated at all due to the stigma of seeking help or who may be detained and compelled to treatment unnecessarily.

Dealing with the tiny number of potentially dangerous individuals who pose a risk but who cannot be treated, is a criminal justice matter – not a mental health one.   If the Government believes it necessary, it should bring forward a separate Criminal Justice Bill that does not adversely affect people affected by mental health problems.  By using mental health legislation to close a criminal justice loophole the Government has produced flawed legislation that, in addition to being unfair is unworkable.

The current system is not ideal, but it is a system that has evolved to take account of good practice and, through civil law, to remove some of the excesses of the 1983 Act.  A new Bill should develop good practice and work to empower patients and their carers in a way that encourages consensual partnerships between service users, carers and service providers.

The Executive Committee of Depression Alliance

04 September 2002
� See Winterwerp v Netherlands for current case law on detention of people under Article 5.


� The Draft Bill does not make clear which professions will be allowed to authorise the initial detention of people, this is to be introduced by Statutory Instrument at a later date.  Given the shortage of consultant psychiatrists, we fear that a wide list of professionals, including GPs, CPNs, social workers and police officers may be allowed to detain people.





� The Tribunal will consist of a legal member, a “clinical” member and a lay member.  There is no requirement that the “clinical” member be a psychiatrist or doctor; a nurse or a psychologist may sit in this role.


� Although existing legislation allows for the detention of people thought to be at risk to their own health and safety, in practice most people seeking treatment for suicidal feelings and/or self-harm are turned away from hospitals.


� Indeed, the Draft Bill being introduced in Scotland acknowledges this, and applies a “capacity test” whereby the detaining authorities must demonstrate that a person is incapable of deciding on treatment before compulsion can occur.


� Treatment that has no therapeutic value to the patient may well be in breech of Article 3 of the European Convention on Human Rights that prevents unfair or degrading treatment.


� Even if this were possible, it would remain subject to the moral objections set out above.  


� Indeed, it is often the sociological factors rather than the personal ones that tip people into harming or killing themselves and/or others.


� Safety First: five-year report of the national confidential inquiry into suicide and homicide be people with mental illnesses.  Home Office 2001.


� Ibid.


� itself a controversial diagnosis


� Source: Royal College of Psychiatrists Census 2002.


� Source: the Samaritans


� Safety First op cit.


� Safety First: five-year report of the national confidential inquiry into suicide and homicide be people with mental illnesses.  Home Office 2001.
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