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The Law Society broadly welcomes the Government's proposals to establish a Supreme Court and an independent Judicial Appointments Commission.  In this briefing we set out some of the features we believe must be key to the new institutions if they are to be truly effective in achieving the desired reforms.

We agree that the responsibility of Secretary of State for Constitutional Affairs to uphold the independence of the judiciary should be set out in statute.

1. Supreme Court 

The Law Society supports the establishment of a Supreme Court. We believe it is desirable in principle for the highest court in the UK to be separate from the legislative body.

We agree that serving judges should no longer sit and vote in the House of Lords.  

The Law Society supports the establishment of a Supreme Court Appointments Commission (SCAC).  However, the SCAC should make only one recommendation per vacancy to the Secretary of State for Constitutional Affairs.

The proposal that the Secretary of State would receive between two and five recommendation on which s/he would consult the senior judiciary gives a member of the Executive too much discretion.  It would undermine the perception of judicial independence.

The SCAC should itself be responsible for considering that the Court has sufficient knowledge and experience of the law in each of the jurisdictions it will cover and the SCAC should be responsible for consulting the senior judiciary in each of these jurisdictions.  This should happen prior to making a single recommendation per vacancy to the Secretary of State.  

The Bill provides for the SCAC to comprise the President and Deputy President of the Supreme Court, the Judicial Appointments Commission and the Appointing Commission for Scotland and Northern Ireland.  We believe that there should be provision that some of the members of the SCAC are lay.  The SCAC should be required to reach consensus on the sole nomination to the Secretary of State.  Two names could be put forward only in cases where it was not possible for the SCAC to achieve consensus.

2. An independent Judicial Appointments Commission

The Law Society strongly supports the establishment of an independent Judicial Appointments Commission to take over the Lord Chancellor’s responsibilities in this area. We believe the composition of the Judicial Appointments Commission and its membership is key to ensuring that any new system of appointing judges is independent and promotes diversity.  Therefore, we believe the members of the Commission should all be appointed through open competition and assessed by an independent panel. There is no reason why – as with the judicial posts on the Family Justice Council – this should not apply to the judicial members. The Law Society believes that it is right to have substantial lay membership and a lay chair.  Experience around the world indicates that judicial appointment commissions which have the broadest range of members work best. 

3. Political accountability

The Law Society believes that there should be very minimal political involvement in the judicial appointment procedures, and the Supreme Court, but believes there should be a high degree of democratic accountability for these institutions through Parliament.  

We support the idea that the new Judicial Appointments Commission would be an executive non-departmental government body and that it should make an annual report to Parliament.  The report should record the number of times its recommendations had been rejected.  

We also believe that the Judicial Appointments Commission should give evidence from time to time to the House of Commons Constitutional Affairs Committee on its operations, but not its decisions on individual candidates.  The Committee could enquire into the general policies pursued by the Commission and whether it was adequately resourced.  We believe that the resources and operations of the Supreme Court should be kept under review by the House of Commons Constitutional Affairs Committee.

4. Resources for the new institutions

The new institutions will require sufficient resources if they are to fulfil their potential.  The Law Society is concerned that the Bill appeared to underestimate significantly the resources that would be required if an independent Judicial Appointments Commission were to fulfil all the roles envisaged.

The Supreme Court is the ultimate guardian of the constitution and the ultimate safeguard against the abuse of executive power by the State.  The court does not exist to provide relief to individuals but to decide questions of law where there is a significant public interest. We do not, therefore, believe that the cost of the Supreme Court should be recovered from court fees – it should be met from general taxation.
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