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Putting our Communities First: A Strategy for Tackling Anti-social Behaviour 

Response from The National Autistic Society and The Scottish Society for Autism
The National Autistic Society Scotland is one of the leading charities for people with autistic spectrum disorders.  It has a membership of over 1,000 and a network of 9 branches across Scotland.  The National Autistic Society Scotland is part of a UK-wide organisation, the National Autistic Society (NAS).  The NAS is in a unique position to comment on issues affecting people with autistic spectrum disorders because it has offices in all 3 nations of Great Britain. The NAS has a membership of over 12,000, a network of 57 branches, and 60 affiliated organisations in the autism field. The NAS exists to champion the rights and interests of all people with autism and to ensure that they and their families receive quality services, appropriate to their needs. There are approximately 520,000 people with autistic spectrum disorders in the UK.

The Scottish Society for Autism seeks to ensure the provision of the best possible education, care, support and opportunities for people of all ages with autism in Scotland.  The SSA is the leading provider of services for autism in Scotland. It operates Struan House School, Advisory and Consultancy services, specialist outreach, day and residential services, family support, respite services and professional training in autistic spectrum disorders.

The NAS and SSA welcome the opportunity to comment on the Putting our Communities First: A Strategy for Tackling Anti-social Behaviour consultation.  While both Societies believe that the measures laid out in this consultation may be appropriate for certain types of behaviour, we believe that the provisions in this consultation may criminalise children and adults with an autistic spectrum disorder, including Asperger Syndrome.  This consultation is wholly punitive in its direction and makes little attempt to address the underlying problems of what may be deemed ‘anti-social behaviour’.

Anti-social behaviour and autism

People with autistic spectrum disorders experience difficulties with social interaction, social communication and imagination – known as the ‘triad of impairments’
.  Autistic spectrum disorders are a lifelong developmental disability that affects the way a person communicates and relates to people around them.  Children and adults with an autistic spectrum disorder have great difficulty with their social understanding.  Reality to a person with an autistic spectrum disorder is a confusing, interacting mass of events, people, places, sounds and sights. There seems to be no clear boundaries, order or meaning to anything.

A person with an autistic spectrum disorder can sometimes display challenging as well as obsessive and ritualistic behaviours.  This could include stereotyped movements, poor awareness of personal space, repetition of strange sounds and words, lack of flexibility of thought or becoming very upset or angry because of changes in routine.  Unfortunately, these behaviours could be interpreted as being anti-social and both Societies are concerned that the provisions in this consultation could lead to people with autism being wrongly criminalised.
Lack of concrete definition of anti-social behaviour

The NAS and SSA are extremely concerned that there is no concrete definition of anti-social behaviour within the consultation. This leaves understanding of what constitutes anti-social behaviour open to interpretation and would mean that enforcement would be extremely inconsistent. It would also mean that those behaviours displayed by people with autistic spectrum disorders highlighted above could be interpreted as anti-social and criminal. 

The consultation refers to the definition of anti-social behaviour used in relation to Anti-social Behaviour Orders (ASBOs), under Section 19(1) of the Crime and Disorder Act 1998.  This Act’s definition of anti-social behaviour is extremely general and does not even require any negative consequences to have occurred as anti-social conduct, including speech, is:

that which causes or is likely to cause alarm or distress to one or more persons not of the same household (bold and italics – NAS and SSA emphasis)

Causes of anti-social behaviour

The consultation briefly looks at the causes of anti-social behaviour which includes ‘social and medical problems’.  However, in terms of what is currently being done to deal with such behaviour, the consultation only looks at punitive measures that are in place e.g. the introduction of ASBOs and the introduction of probationary tenancies.  The consultation makes no mention of what steps the Executive and statutory agencies are taking to deal with the root causes of anti-social behaviour.  

For children and adults with autistic spectrum disorders, it is their disability which is the root cause for behaviour which may be deemed anti-social.  As a result of social and communication impairments, some people do not have the same understanding of social rules and norms of behaviour.  They can be socially naive.  Debbaudt encapsulated the behaviour as:

Whether in the community alone or with a support person, they may display behaviors, communications, and reactions to stimuli which others will find weird.  Persons with autism have not developed the social awareness that is required in the community, and their actions, though not mean or malicious, can appear that way to others.  Their behaviors may escalate into tantrumlike behaviors, and they may not understand the consequences of their actions
.
For some people with autistic spectrum disorders, they may be involved in acts of theft or vandalism, without any criminal intent or comprehension of the consequences of their actions.  Some parents of children with autism tell of examples of petty crime.  For example, one child who has an obsession with videos would break and enter neighbour’s homes to take videos without realising the implications of his actions.  Luckily for this child, the neighbours are understanding; others might not be.

Often social skills training can help mitigate some of these behavioural traits.  A survey of NAS members in Scotland asked which service was important for the person with autism that they cared for.  Social skills training came top of the list, but when asked which services were actually being delivered to people with autistic spectrum disorders, social skills training came fifth place
.  Clearly there is a need for social skills training, but unless there is investment in providing such training, children and adults with autistic spectrum disorders will continue to be caught up within the criminal justice and Children’s Hearings system.
Under proposals outlined in the consultation, there are various punitive measures mentioned for anti-social behaviour; some are new measures, while others are extensions to existing measures.  Both Societies have concerns with regard to the punitive measures for children which seem to make up a large part of the consultation.  

Anti-social behaviour orders (ASBOs)

We are concerned that measures such as extending ASBOs to 12-15 year olds will criminalise some vulnerable children and young people.  The consultation states that this measure will be for the small number of persistently anti-social young people for whom existing deterrence measures are not sufficient.  Children with autistic spectrum disorders could fall into this category because some have difficulty in learning from their mistakes, they have a tendency to do things repetitively, and may become involved in repeat occurrences of anti-social behaviour
.  

The consultation adds that for under-16s, the Executive is considering introducing a new duty on local authorities and registered social landlords (RSLs) to consult the Reporter before applying for an ASBO.  Notwithstanding this, the NAS and SSA are aware that there is a lack of autism awareness within the Children’s Hearings system.  While the NAS has provided basic autism awareness training to some Children’s Panel members in Dundee, Fife, Perth and Kinross and West Lothian, autism awareness training should be provided to all Children’s Panel members in order to ensure that all children with autistic spectrum disorders have a fair hearing.  

Autism awareness training should also be provided to Reporters and social work staff in the criminal justice service.  One criminal justice service has said there have been a number of instances arising where social work staff have experienced difficulties in supporting children with autistic spectrum disorders.  

	Case Study:

A parent who contacted the NAS said her 10-year old son Mark* was appearing before a Children’s Panel. Although the social work department was aware that Mark had autism, no arrangements were put in place to account for this.  Mark found the whole experience very distressing, especially being in a room with lots of people.  When asked questions by Panel members, Mark would nod.  However, when his mother asked him afterwards if he understood what the Panel members were asking him, he said ‘no’. 

*  Not his real name




The NAS has provided basic autism awareness training to social work staff in 31 local authorities in Scotland as part of a 3-year project funded by the Scottish Executive, but this training needs to be an on-going process.

Electronic monitoring for under-16s 

Breach of an ASBO may lead to a young person being placed in secure accommodation.  However, the consultation proposes to introduce electronic monitoring as an alternative disposal for under-16s in the Children’s Hearings and criminal justice system; where there is breach of a monitoring requirement, then entry to secure accommodation will be considered.  Both Societies welcome the introduction of electronic monitoring as a first option over secure accommodation as a child with an autistic spectrum disorder will be in familiar surroundings for the length of the monitoring.  A move to secure accommodation represents change and upheaval for a child with autism or Asperger Syndrome and can cause great distress and anxiety.  A teenager with autism but with a mental age of 4-years old who was sent to prison could not understand what was happening to her and subsequently became aggressive
.

Community Reparation Orders (CROs) and Acceptable Behaviour Contracts (ABCs)
Similarly, we have concerns over the use of Community Reparation Orders (CROs) and Acceptable Behaviour Contracts (ABCs).  A CRO is to be used in the first instance of anti-social behaviour and an activity is prescribed in the Order which will be visible reparation to the community.  Firstly, the behaviour of a child or an adult with autistic spectrum disorders may be misconstrued as being anti-social, and on top of that they may not understand why they have a CRO against them.

With regard to ABCs, the consultation states that they are written agreements between an individual child or adult involved in anti-social behaviour and the relevant agencies working to prevent such behaviour e.g. the police, local authority housing, education or social work services.  Nevertheless, persons with an autistic spectrum disorder may not have the capacity to understand the significance of a written agreement and may not be able to stick to it.  The issue of consent and understanding a contract is integral to this, especially in light of the Adults with Incapacity (Scotland) Act 2000.  

Parenting Orders

The consultation states that ABCs can be used against parents who do not take action to prevent their children acting anti-socially e.g. tackling truancy, while parenting orders can be sought in relation to a child’s behaviour at school, including truancy.  While ABCs are voluntary, breach of a parenting order will be a criminal offence.

The NAS and SSA believe that parenting orders and ABCs used in the context of education, make the assumption that truancy and behavioural problems are the sole responsibility of the pupil and their parents. It does not take into account the responsibility of schools or education authorities to ensure that there is a coherent behaviour policy, good classroom management, support for pupils from properly trained staff, anti-bullying strategies and numerous other systems that should be in place. We are aware of many cases in which pupils with autistic spectrum disorders have been excluded from school due to a failure on the part of the school. A survey found that 21% of children with autism have been excluded from school at some time, the most common reason given being that the school was unable to cope with the child.
 

It is unacceptable to criminalise the parents of a child with an autistic spectrum disorder because a school has failed to put in appropriate measures to help support them. This also applies to truanting, since a pupil with autism or Asperger syndrome may fail to attend school due to bullying or extreme anxiety.

	Case study 2:

Callum*, a 13-year old with Asperger Syndrome was not attending school due to bullying and other difficulties related to social skills.  Callum had become reclusive and withdrew himself from society resulting in extreme obsessive-compulsive disorder.  The education authority became involved and the case was referred to the Children’s Hearings.

Callum’s parents got in touch with the SSA and a SSA autism advisor attended the Hearing.  The autism advisor suggested that there should be an assessment of Callum’s autism needs and this was granted.  However, at the next Hearing the police were present in the building as a precaution due to Callum’s violent behaviour.  Despite calls for more appropriate provision such as a service where his autism would be understood, the Children’s Panel decided to send Callum to a secure unit and the police were on hand to escort him from the building.

Callum was extremely upset to the point that he refused to get inside the police car.

The autism advisor informed the policemen on the best way to handle the situation as the policemen involved had no knowledge of autism.  This resulted in Callum going to the secure unit in the autism advisor’s car, escorted by the police.

The case went to court where it was decided that Callum should return to the family home with support from the SSA and he was also given a more appropriate placement to finish his education.  Without the advice and support the family got from the autism advisor, the outcome could have been very different.

*  Not his real name




The NAS and SSA are particularly concerned with the section in the consultation which states that local authorities can apply for parenting orders to be issued in order to improve the behaviour of the child. Although this may be entirely appropriate for some pupils, this may well be discriminatory for pupils with autistic spectrum disorders. It will not always be appropriate to attempt to ‘improve’ anti-social behaviour if this does not cause harm. Pupils with autistic spectrum disorders have a social and communication disorder and therefore it would be unfair to expect their behaviours to always be socially appropriate, especially if school staff have little training in understanding autism or there is not enough support provided.  It is wholly egregious to punish a child for behaviour caused by their disability and to then also punish their parents.

Fixed penalty notices (FPNs)

Fixed Penalty Notices (FPNs) are currently used for limited offences relating to driving, litter and dog fouling.  The consultation proposes extending FPNs to under-16s.  Again, because of the nature of the disability, children with autistic spectrum disorders may, for example, not understand why they should not drop litter.  We would like assurances that this sanction can be appealed against if police levying the FPNs do not realise that the child has autism.

Housing 

Both Societies are concerned with some housing aspects as raised in the consultation.  In particular, we take issue with the duty on local authorities to prepare and publish, jointly with the relevant Chief Constable, a strategy for tackling anti-social behaviour in their area. This raises the difficulties of individual authorities preparing their own anti-social behaviour procedures.  Who would then regulate this?  

Furthermore, the consultation asks if a formal duty on RSLs to participate in producing and implementing anti-social behaviour strategies should be introduced.  Again, who will regulate such strategies?  Anti-social behaviour would be subjective according to each landlord’s interpretation.  

Another serious concern relates to the power landlords have to convert a Scottish Secure Tenancy to a short Scottish Secure Tenancy where the tenant or the person residing with or lodging with the tenant is subject to an ASBO.  The consultation proposes to apply these provisions in cases where an ASBO has been granted to a person under-16.  The landlord will have an absolute right to possession at the end of the tenancy.  The consultation purports that evidence from England demonstrates that this has a powerful influence in making parents take a more active role in controlling the behaviour of their children.  Children with an autistic spectrum disorder can often be misinterpreted as naughty because of instances of challenging behaviour.  It must be highlighted that this is a symptom of the condition and as such any sanction brought against a person with an autistic spectrum disorder would be in breach of the Disability Discrimination Act 1995.

Similarly, applying sanctions against adults with autistic spectrum disorders whether they be owner-occupiers, renting or lodging in property from a RSL, from the private sector or another provider because challenging behaviour they display is misconstrued as being anti-social, would be a breach of the DDA.    

Conclusion

The NAS and SSA believe that while anti-social behaviour is a problem, there needs to be a clear definition as to what constitutes anti-social behaviour.  We do not want to see a situation where children and adults with autistic spectrum disorders are accused of anti-social behaviour because of their social and communication impairments.  Moreover, a clear definition will help ensure that penalties for anti-social behaviour are consistently applied across the board.

The NAS and SSA have serious concerns about the direction of the Scottish Executive’s strategy for tackling anti-social behaviour which does little to tackle the root causes of such behaviour.  Punitive measures need to go hand in hand with constructive strategies that tackle the underlying causes of anti-social conduct.  Both Societies believe children and adults with autistic spectrum disorders should be excluded from the provisions as laid out in this consultation because discriminating against someone with a disability is illegal under the DDA.

For further information, please contact:
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Or 

Isobel Sutherland

Acting Chief Executive

The Scottish Society for Autism

Hilton House, Alloa Business Park

Whins Road

Alloa, FK10 3SA

Tel: 01259 720 044

Email: Sutherland@autism-in-scotland.org.uk 
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