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The Education-Related Provisions Included in the Anti-social Behaviour Bill.

A Response from the National Autistic Society

The National Autistic Society (NAS) is the leading charity for people with autism spectrum disorders in the UK. It has a membership of over 12,000, a network of 60 branches, and 80 partner organisations in the autism field. The NAS exists to champion the rights and interests of all people with autism spectrum disorders and to ensure that they and their families receive quality services, appropriate to their needs. There are approximately 520,000 people with autism spectrum disorders in the UK. 

The NAS has campaigned on the Anti Social Behaviour Bill during its progress through parliament. We remain concerned that people with autistic spectrum disorders (ASD) and their families will be criminalized by the Act, contrary to the Disability Discrimination Act (1995). The NAS has expressed particular concern about the education related provisions in the Bill, and is therefore pleased that the DfES has decided to consult on the proposed guidance for the use of parenting contracts, parenting orders and penalty notices in cases of truancy and exclusion. 

Autistic spectrum disorders are a lifelong developmental disability that affects the way a person communicates and relates to people around them.  People with autistic spectrum disorders experience difficulties with social interaction, social communication and imagination – known as the ‘triad of impairments’.
 

The prevalence rate for ASD is estimated to be 1 in 110 children.
 Moreover, in recent research by the NAS teachers reported a rate of 1 in 86 pupils in school, and the same survey showed that the proportion of children with a recognised ASD in primary schools was three times that in secondary education.
 This indicates that all schools need to be able to provide for children on the autistic spectrum, in line with their responsibilities under the Special Educational Needs and Disability Act (2001).  

However, an NAS survey found that 21% of children with autism have been excluded from school at some time, the most common reason given being that the school was unable to cope with the child.
 Children with ASD therefore contribute heavily to the 2001 Social Exclusion Unit statistic that children with special educational needs (SEN) are seven times more likely to be excluded from school than other children. 

It is our experience that for the vast majority of children with ASD, exclusion represents a failure on the part of their educational setting to provide appropriate support and training to effectively manage their behaviour. In many cases, exclusions result from a lack of understanding on the part of teachers, learning support staff and supervisory staff of the social and communication impairments experienced by children with autism. NAS research indicates that 72% of schools are dissatisfied with the extent of their teacher’s training in autism. In schools identified as having pupils with ASD, only 22% of teachers had received any autism training, the majority for between one to four hours.
 

Frustration with this lack of understanding can lead to the challenging behaviour that in turn results in exclusion. In other instances, the inequalities in social interaction and communication between children with ASD and their supposed peers can create stresses and tensions that stimulate an aggressive response. Unlike children who do not have SEN, children with ASD cannot usually be held responsible for disruptive behaviour. Furthermore, it will not always be appropriate to attempt to “improve” unusual or “anti-social” behaviour if this does not cause harm. Pupils with ASD have a social and communication disorder and therefore it would be unfair to expect their behaviours to always be socially appropriate, especially if there is not enough support provided. Excluding a child with ASD will serve no disciplinary function as the child will not ‘learn’ from the experience. 

The guidance clearly outlines the responsibilities of a parent under Section 444(1) of the Education Act 1996. Namely, if a child of compulsory school age who is registered at a school fails to attend regularly at the school then the parent is guilty of an offence. However, there is no consideration of how the Education Act (1996) interfaces with the Special Education Needs and Disability Act (2001) which extends the coverage of the Disability Discrimination Act to include education and amends Part IV of the Education Act 1996.

It is important that the guidance ensures that schools and LEAs are aware of their legal responsibilities. At present the guidance emphasizes parental responsibility, and this needs to be balanced by reference to the responsibilities of schools and LEAs. The NAS notes that the provisions in the SEN and Disability Act (2001) are mentioned in section 1 under the heading ‘Points to consider in applying the new measures’ however there is very little mention in the main body of the guidance. We feel that reference to these duties should be triggered throughout the document.

1. Points to consider in applying the new measures (1 - 21)
The NAS feel that this section needs to be reviewed. The title is misleading, as the paragraphs on disability and SEN refer to legally binding duties. This guidance should help schools and LEAs to apply the new measures in line with existing legislation, so it would be helpful if the relevant statutory duties regarding race, disability and SEN were clearly marked, rather than listed as points to consider in amongst other points on good practice.

In paragraph 10 it would be useful to make clear that it is unlawful to discriminate against disabled pupils and prospective pupils in admissions, exclusions, education and associated services (covering all aspects of school life, from school trips to classroom arrangements).

11. Behaviour and attendance problems could be related to a pupil’s disability in some way and LEAs and school governing bodies will want to be proactive in seeking out information about pupils’ disabilities 

The NAS feel that this is a rather weak statement. Schools and LEAs will not only want to be proactive in seeking information about a pupils’ disability, they are required by law to be proactive in taking ‘reasonable steps’ to ensure that the pupil is not placed at a substantial disadvantage. If they are to meet this statutory duty they will need to understand the pupils’ disability. Furthermore, where behaviour or attendance problems are related to a pupil’s disability, the use of parenting contracts, penalty notices and parenting orders will be entirely inappropriate. It is wholly egregious to punish a child for behaviour caused by their disability and to then also punish their parents.

Paragraphs 13-15 outline the statutory duties to ensure that the necessary provision is made for pupils with SEN. As above, the NAS feel that this section is also weak and should be re-worded. 

(14) Before making a parenting contract, the guidance states that schools should ‘assure themselves that they have done their best’ to make appropriate SEN provision. We suggest the wording is changed to ‘must be able to demonstrate that’ there is appropriate SEN provision. 

(15) ‘Parenting contracts, parenting orders and penalty notices should not be seen as alternatives to taking appropriate action to meet a pupil’s special educational needs’. This is an important point, however, it should be stressed that if parenting contracts, orders or penalty notices were used in this way the action would be unlawful. 

The NAS notes that reference to disability and SEN is made at only two further points in the guidance. We feel that this is insufficient. Where a child has a diagnosis of ASD and a behaviour or attendance problem occurs, schools must always be guided to review support that they provide, rather than to assume that the parents are the cause of the problems.

Specifically, statutory duties under the SEN and Disability Act (2001) should be triggered at the following points:

29, 39 Truancy provisions 

Where none of the defences outlined in 28 apply, the LEA/school should not be encouraged to make a parenting contract without investigating the underlying problem of the behaviour or attendance problem. The school should also investigate whether they are meeting their duties under the SEN and Disability Act (2001).

For example, the school may find that the attendance problems are a consequence of a diagnosed or undiagnosed disability, and in this instance a parenting contract would be wholly inappropriate. Children with ASD may not attend school due to bullying or extreme anxiety. Alternatively, parents may stop their child attending school when the experience is distressing and unbeneficial. 

42. In deciding whether a parenting contract might be appropriate, the LEA or governing body should consider whether parental influence could be better brought to bear in improving the child’s attendance at school, whether the support provided through a parenting contract could help in doing this and if so, what form this support should take. 

Replace ‘should consider whether’ with ‘must be able to demonstrate that’. Furthermore, the support provided in a parenting contract must be focused on this objective. The LEA or governing body should work in partnership with the parents to decide what form of support they need.

148, 168 parenting orders

A local authority may apply for a parenting order following exclusion from school for a second fixed-term within a period of 12 months, or after a permanent exclusion. The NAS feel that the LEA should not be encouraged to apply for a parenting order without investigating the underlying problem of the behaviour or attendance problem. The LEA and the school should also investigate whether they are meeting their duties under the SEN and Disability Act (2001).

An application for a parenting order needs to be accompanied by evidence of the exclusion and evidence that making the order would be desirable in the interests of preventing further poor behaviour. The latter is a crucial requirement, however the guidance focuses on the need to prove that previous attempts to engage the parents have been unsuccessful, as opposed to demonstrating that parenting is a significant factor underlying the child’s behaviour. 

Misbehaviour

The guidance states that serious misbehaviour includes serious assault (including sexual assault), significant damage to school property, major theft, supplying an illegal drug and caring an offensive weapon. Bullying could also constitute serious misbehaviour (152). The guidance goes on to state that an LEA must make a judgement about whether parenting is a significant factor in the pupil’s misbehaviour. 

Pupil’s with ASD have social and communication impairments. Frustration with a lack of understanding on the part of teachers and peers, and the inequality in social interaction between children with ASD and their peers can create stresses and tensions that stimulate an aggressive response. A classic pattern for children with ASD who exhibit ‘challenging behaviour’ is that low-level bullying and teasing from other children triggers a sudden and violent response. In other instances, physical violence may become the only means of expression for a child frustrated by their impairments. While many people with ASD will avoid physical contact, others are overly friendly and will seek to hug and touch virtual strangers. Teachers who are not aware of the group of children with ASD classified by Lorna Wing as ‘active but odd’ are prone to view this physicality as a form of sexual harassment. 

The NAS fully supports the rights of teachers to conduct their classes without fear of violence from their pupils and for pupils to be protected from physical and sexual misconduct. However, unlike children who do not have SEN, children with ASD cannot usually be held responsible for disruptive behaviour and excluding a child with ASD will serve no disciplinary function, as the child will not ‘learn’ from the experience. Generic interventions to address misbehaviour will not be appropriate, as children with ASD will need specialist support.   

Following the definition of misbehaviour the guidance states that LEAs should make a judgement about whether parenting is a significant factor in the pupil’s misbehaviour. The NAS recommend that this paragraph is replaced with one directing LEAs/schools to investigate the underlying problem of the behaviour. This may lead the LEA /school to find that the behaviour is related to a diagnosed or undiagnosed disability, or they may judge that parenting is a significant factor. Their response to the behaviour would clearly be informed by this finding. It is important that the LEA is required to justify their decision, and that it is not encouraged to assume that parenting is the problem.

Official guidance issued by the Disability Rights Commission includes a case study in which a child with autism hits a teacher and yet the subsequent exclusion is not justified because the school failed to provide sufficient support.

Provision of support

The legacy of blaming parents for their child’s disorder is a not so distant, painful memory for many parents of adolescents with autism. The NAS is aware that whilst improved support for families is welcomed, parents resent measures that imply that they are the source of their child’s problems. 

Few disorders in children pose a greater threat to the psychosocial well-being of family members than autism.
 Research shows that parental stress and the impact on family life evolve over time, and increase in severity at adolescence. Key stressors during a child’s adolescence are securing critical services, managing behaviour in public, realisation of the permanency of the child’s handicaps and worries about the future. In the families surveyed this impacted on family recreation activities, finances, physical and mental health of parents, meeting the needs of siblings, maintaining relations with friends and marital relationships.
 Care needs to be taken to ensure that parents are supported and not blamed or penalised for their child’s behaviour.

The NAS is therefore extremely concerned about the coercive nature of parenting contracts and orders. A parenting order can be imposed on one or both parents, and their consent is not required (145). Although parenting contracts are voluntary arrangements. Failure to enter into a contract is used as evidence against a parent, and this can be used to trigger further disciplinary action. We would also question the value of a contract, as if parents are willing to receive support, there is no obvious reason why this could not be arranged without the stigma of a contract. 

The NAS is concerned that the emphasis in the use of contracts, and more explicitly, orders and penalty notices, is to penalise rather than to support. This is demonstrated by the complete lack of guidance on the substance of the support, which the contract/order provides. The only guidance relating to support focuses on practical issues such as how long the programme will last, whether it is group or individual, how regularly parents will need to attend and the time of classes. Given that the central objective of providing counselling or guidance through a parenting contract/order is to improve a child’s behaviour, it is surprising that there is no consideration of how this will be achieved.  

The guidance states that contracts can provide support in the form of a parenting programme (34). Parenting orders include a requirement to attend counselling or guidance sessions where parents will receive help and support to enable them to improve their child’s behaviour (142). The Every Child Matters Green Paper focuses on parent support. The NAS recommend that the guidance look at the interface between these new measures and parenting orders/contracts. 

Parents of children with ASD will clearly need autism specific support. For example, the NAS runs the Earlybird support programme for parents of young children diagnosed with ASD and the help! programme for parents of older children who did not receive adequate support initially. Generic programmes will be unhelpful or at best, irrelevant. 

Evidence suggests that parents of children with ASD benefit greatly from accessing (autism specific) parent support programmes.
 Recent research by the NAS shows that 60% of carers surveyed found it difficult to obtain support from social services. 

‘It took the virtual breakdown of my marriage last summer and my husband leaving the family home for them to do anything.’ (Parent of child with ASD)

In the same survey parents/carers stated that social skills training was the most needed service, followed by play and leisure services and respite/short break services. This demonstrates that parents often have great difficulty in getting the support they need. The barrier generally lies in the lack of service provision rather than an unwillingness on the part of the parent to access support. 

The role of the responsible officer

All parenting orders are supervised by a responsible officer, who could be an officer from the LEA, the head teacher, or a member of school staff nominated by the head teacher. The responsible officer has a key role, identifying the parent’s needs, arranging the support programme, evaluating adherence to the order and progress, liasing with other agencies involved with the family. Despite the importance of this role, the only criteria for appointment, is whether or not a candidate has time to take on the role (192). There is no reference to the level of experience or training that the officer should have, no consideration of their relationship with the family, and no suggestion that the officer should receive any training or guidance in this new role whatsoever. Furthermore, it is suggested in 176 and 191 that the responsible officers could provide the counselling/guidance programme themselves. They are not required to be qualified to do so; in fact they do not need to meet any criteria at all in order to provide counselling to which a parent will be compelled to attend for three months. The NAS is extremely concerned about the lack of guidance on the role of the responsible officer.  

The responsible officer will also supervise the specific requirements outlined in the order, which can last for up to 12 months. The requirements should aim to reduce behavioural problems and are at the discretion of the court. The NAS feel that more guidance is needed on the kinds of requirements the court might make. Given the over representation of pupils with ASD in the exclusion statistics, courts must be advised to seek specialist advice when issuing a parenting order. The guidance should state that where a child has learning difficulties or a disability, a court must seek specialist advice from a professional with knowledge of the child’s condition. 

The NAS is also concerned that the responsible officer can be a member of school staff or the head teacher. In a case where a child with ASD is excluded because of their behaviour at school, there may be a dispute between the parent and the school regarding the school’s provision for the child’s communication and behaviour needs. In this instance it would be inappropriate for a parenting order to be issued, moreover the order could compel the parent to receive counselling from the head teacher with whom they dispute their child’s needs. There is nothing in the guidance that would prevent this kind of situation arising. 

The guidance makes little reference to working with parents, and their opportunity to input into the process. The responsible officer will make an assessment about the nature of counselling/guidance in which the parents should take part, and is not directed to ask the parents what kind of support they would find most useful in the order (179). Parents are however given the opportunity to discuss the kind of support that they would find helpful in a contract, in light of the kinds of support that the LEA can provide. The NAS feel that the importance of genuine partnership with parents should be emphasised here. Where the support available is not appropriate, parents should not be contracted. The guidance does not mention parent partnership officers or SENCOs, who could both play a positive role in the process.

There is no mention of access to advocacy services for parents in the guidance. The NAS believe that it is essential for parents to be clearly signposted to advocacy services when negotiating a contract, or being issued with a penalty notice or parenting order. It is important that parents are aware of their rights and the consequences of their actions. The SEN and Disability Act (2001) places a duty on LEAs to arrange for parents to have access to advice and information as a means of resolving disputes. 

Parents are able to appeal against a parenting order, however there is no statutory right of appeal against a penalty notice. The NAS strongly recommend that parents have the right of appeal against a penalty notice. Refusal to pay will have consequences for the parent, and payment of a notice will be recorded and have implications for any future action. It is therefore vital that parents can appeal a penalty notice where they feel it is unfounded. Whilst we realise that a parenting contract is a voluntary arrangement. Refusal to enter into a contract can be used as evidence against the parent further down the line. It is therefore essential, that there are mechanisms to ensure that the parent’s reasons for refusing to enter into a contract are clearly recorded. Failure of both parties to secure a contract should not automatically be taken as evidence against a parent or trigger further action.

Conclusion 

The NAS feels that parenting contracts, parenting orders and penalty notices will always be an inappropriate response to the behaviour and attendance problems of children with autism spectrum disorders. It is wholly inappropriate to seek to blame parents for behaviour that is directly related to their child’s disability. Where such problems occur, schools must always be guided to review the support that they provide, rather than to assume that the parents are the cause of a child’s problems. The NAS remains happy to discuss these issues further. 
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